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       IN THE DISTRICT COURT OF THE UNITED STATES
         FOR THE NORTHERN DISTRICT OF ILLINOIS
                    EASTERN DIVISION

The Estate of TONY ROBINSON, JR.,     )
ex. rel. personal representative      )
ANDREA IRWIN,                         )
                                      )
               Plaintiff,             )
                                      )
                 -vs-                 ) No.  3:15-CV-502
                                      )
The CITY OF MADISON, WISCONSIN, and   )
MADISON POLICE OFFICER MATTHEW KENNY, )
                                      )
              Defendants.             )

      Deposition of ANDREW DENNIS, D.O., taken before

ROBBIN M. OCHENKOWSKI, C.S.R., and Notary Public, taken

pursuant to the Federal Rules of Civil Procedure for the

United States District Courts pertaining to the taking

of depositions, at 311 North Aberdeen Street,

Third Floor, Chicago, Illinois, commencing at 1:15 P.M.

on the 26th day of October, A.D., 2016.

         There were present at the taking of this

deposition the following counsel:
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1      PRESENT:

2

3           LOEVY & LOEVY
          by MR. DAVID B. OWENS

4           312 North May Street, Suite 100
          Chicago, Illinois  60607

5           (312) 243-5900
          david@loevy.com

6
             on behalf of the Plaintiff;

7
          CRIVELLO CARLSON

8           by MR. TIMOTHY M. JOHNSON
          710 North Plankinton Avenue

9           Suite 500
          Milwaukee, Wisconsin  53203

10           (414) 271-7722
          tjohnson@crivellocarlson.com

11
             on behalf of the Defendant

12              Madison Police Officer Matthew Kenny;

13           BOARDMAN & CLARK
          by MS. AMANDA J. KAISER

14           (appeared via telephone conference call)
          1 South Pinckney Street

15           Suite 410
          Madison, Wisconsin  53701

16           (608) 257-9521
          akaiser@boardmanclark.com

17
             on behalf of the Defendant

18              The City of Madison, Wisconsin.

19

20

21
                        - - - - -

22

23

24
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1                (Witness first duly sworn.)
2                   ANDREW DENNIS, D.O.,
3 called as a witness herein, having been first duly
4 sworn, was examined upon oral interrogatories and
5 testified as follows:
6                        EXAMINATION
7 BY MR. OWENS:
8     Q   Good afternoon, Dr. Dennis.
9          Is doctor the right term?

10     A   Yes.
11     Q   Can you please state and spell your name for the
12 record?
13     A   It's Andrew, A-n-d-r-e-w, Dennis, D-e-n-n-i-s.
14     Q   And I know you've testified in court a number of
15 times, but have you given a deposition before?
16     A   I have.
17     Q   How many times?
18     A   Prior to ten.
19     Q   Have you given any depositions in the last four
20 years?
21     A   Yes.
22     Q   And can you give me a list of all of the
23 depositions that you've given testimony in in the last
24 four years?

Page 5
1     A   I gave one last week.
2          There should be a list included on the report
3 as testimony.
4     Q   Yes.  So this includes all of your testimony, in
5 court --
6     A   Yes.
7     Q   -- and depositions?
8     A   Yes.
9     Q   There are no new additions?

10     A   There's one new addition that was last week,
11 yes.
12     Q   Do you recall the names of the parties in the
13 suit?
14     A   Sett --
15          Hang on.  I can tell you.  Salem, S-a-l-e-m v.
16 Sepia, S-e-p-i-a.
17     Q   And what kind of a case is that?
18     A   That was a motor vehicle crash.  They claimed,
19 they're stating, that the hernia was caused by a motor
20 vehicle crash.
21     Q   And was your testimony in that case offered to
22 rebut that claim?
23     A   Yes, as a surgeon.
24     Q   Were you the treating surgeon, or were you

Page 6
1 retained in that case?
2     A   I was retained.
3     Q   Who were you retained by?
4     A   A company called INSPE, I-N-S-P-E.
5     Q   Were they related to the owner of the car in
6 some way?
7     A   No.
8          It's a company that finds expert physicians for
9 specific cases for attorneys.

10     Q   So they sort of -- attorneys go through them to
11 say we need an attorney --
12     A   Yes.
13     Q   -- for this specific purpose?
14     A   They need a surgeon.  INSPE will say, we have X,
15 Y, Z surgeons.
16     Q   Do you use INSPE for all of your expert work, or
17 how does that work?
18     A   No.  It's word of mouth.  Everything that comes
19 to me is either word of mouth or through INSPE.
20     Q   How did this case come to you?
21     A   This case here?
22     Q   Yes.
23     A   Word of mouth.
24     Q   So when you say word of mouth, you mean you just
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1 got a call from the defendant's attorneys one day and
2 they talked to you about the case?
3     A   Correct.
4     Q   So I know you've been deposed a number of times,
5 but just for the record and so we're on the same page,
6 I'll go over some of the ground rules.
7          You know this is just like testimony in court
8 and under oath and that in the same way?
9     A   I do.

10     Q   And because there's a court reporter here but no
11 video or jury or trier of fact, it's important that you
12 give audible answers.
13     A   Yes.
14     Q   And you know, if you ever need a break,
15 obviously, we'll take one, but I would ask that you wait
16 until I finish asking a question before answering,
17 okay?
18     A   Sure.
19     Q   And, of course, I think that probably maybe the
20 most important thing is that you are entitled to
21 questions you can understand and that should be clear.
22 Sometimes I'll ask garbled or unclear questions that
23 Tim may object.  Even if he doesn't, you as a witness
24 are entitled to that.  So if there's ever something that

Page 8
1 you don't think I'm clear about, please let me know,
2 okay?
3     A   Okay.
4     Q   The flipside is, if you do answer a question I
5 ask, I'll assume that you understood it, okay?
6     A   Okay.
7     Q   Now, you've prepared an expert report in this
8 matter, is that right?
9     A   Correct.

10     Q   Can we mark this as Exhibit --
11     MR. OWENS:  We're on 227, right, Amanda?
12     MS. KAISER:  I'm not even sure.
13          Yes, that's right.  Or maybe 226.
14     MR. OWENS:  No.  226 was the close-ups.
15     MS. KAISER:  Okay.
16 BY MR. OWENS:
17     Q   And, Dr. Dennis, this is a copy of your report
18 in this case and your 26(a) Disclosures, is that right?
19                          (Exhibit 227 marked.)
20     A   Correct.
21     Q   And does that report include all of the opinions
22 you have to offer in this case?
23     A   If it's complete, it does.
24          Yes, it does.

Page 9
1     Q   Do you have any new opinions since authoring
2 this report that you intend to offer in this suit?
3     A   No.
4     Q   Have you reviewed any additional documents since
5 completing your report?
6     A   No.
7     Q   Have you reviewed any other evidence at all
8 since completing your report?
9     A   No.

10     Q   Now, I just wanted to get some clarification
11 about the documents that you did review in preparing
12 your report.
13          So on page -- it's going from on the bottom of
14 page 2.  You've got the complaint.  You've got, it says,
15 Wisconsin Department of Justice DCI 15-1188/40.
16          That's the interview of Matt Kenny?
17     A   Correct.
18     Q   The deposition of Sam Marso?
19     A   Correct.
20     Q   The deposition and then the medical records.
21          I just want to be clear about the medical
22 records you reviewed.  So we can go ahead and --
23     MR. OWENS:  Amanda, I'm marking the two exhibits
24 here.  The first set of medical records that we received

Page 10
1 will be Exhibit 228, and then the second set of records
2 we received yesterday will be 229.
3          Okay?
4     MS. KAISER:  Okay.
5                          (Exhibit 228 and Exhibit 229
6                           marked.)
7 BY MR. OWENS:
8     Q   Dr. Dennis, I'll represent to you this is --
9 these are the documents that counsel informed us that

10 you obtained and reviewed in advance of your deposition
11 today.
12          Does that look right?
13     A   Yes.
14     Q   Are there any other additional medical documents
15 that you reviewed?
16     A   No.
17     Q   Do they sort of come in sort of substantially a
18 similar format?
19     A   Electronic, yes.
20     Q   But it's two PDF's, one --
21     A   Two PDF's, both electronic, yes.
22     Q   Now, there is -- as you know and because you've
23 done this before, I just want to be clear about what
24 your testimony isn't.  So this is not sort of a list of
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1 questions to argue with you.  I just want to make sure
2 of the things that you're not opining about or
3 testifying about in this case.
4          And the first thing is, you haven't seen a
5 video of this shooting, have you?
6     A   I have not.
7     Q   I think you said this a minute ago.  You don't
8 have any new opinions to offer today?
9     A   I do not.

10     Q   Except those that are provided in your report?
11     A   That's correct.
12     Q   And you haven't looked at any CT scans, is that
13 right?
14     A   No.
15     Q   You haven't looked at any X-rays of
16 Officer Kenny, is that right?
17     A   Correct.
18     Q   You haven't seen any MRI's or magnetic resonance
19 imaging reports, correct?
20     A   I have not.
21     Q   And you don't have any opinions about the actual
22 substance of any of the experts' reports that you
23 reviewed in this case, is that right?
24     A   Can you clarify that?

Page 12
1     Q   Sure.  So in your -- on page 2 you reviewed the
2 deposition of Sam Marso, right?
3     A   Yes.
4     Q   And you're not here to offer any opinions about
5 whether he got things right or wrong about the
6 reconstruction or anything like that?
7     A   Correct.
8     Q   And you aren't going to offer any opinions about
9 Dr. Arden's report, is that right?

10     A   Correct.
11     Q   The same thing with Mr. Denny -- Dennis Waller,
12 correct, right?
13     A   Right.
14     Q   Now, in your report you mentioned that you
15 reviewed five articles in particular on page 3 of your
16 report, is that right?
17     A   Correct.
18     Q   Now, how did you go about selecting these
19 articles?
20     A   Some were taken from references from the
21 Force Science Institute.  Others were searched on
22 PubMed.  I collected an extensive bibliography and
23 selected the ones that I felt were most relevant.
24     Q   And that bibliography is not part of your

Page 13
1 report, is it?
2     A   No.
3     Q   Do you have any record of that?
4     A   I don't.  I mean, it was just an extensive
5 search pulling down the search titles and then tracking
6 the -- looking at the abstracts and deciding this was
7 relevant or this was not relevant to the case.
8     Q   What were you looking for when you were trying
9 to determine what was relevant and what was not

10 relevant?
11     A   I was specifically looking at peer-reviewed
12 publications specific to concussive head injury and
13 memory as well as -- the other word escapes me -- as
14 well as excitation or exertion and memory and stress.
15     Q   So you were looking for articles about the
16 relationship between stress and memory, is that one of
17 the things?
18     A   One of them.
19     Q   And then you were also looking for, I think you
20 said, excitation and memory?
21     A   Yes, arousal or excitation associated with
22 exertion, yes.
23     Q   And you're talking about like physical arousal
24 then?

Page 14
1     A   Correct.  Correct.
2     Q   And we'll discuss all this more in detail later.
3          And before doing your search on PubMed, were
4 you familiar with any of these articles specifically?
5     A   Several of them, yes.
6     Q   Which ones?
7     A   I was familiar with the Hope L. Lewinski, I was
8 familiar with Morgan, actually, both Hope articles and
9 one of the Morgan articles as well as the Lynch article.

10     Q   So which of the Morgan articles?
11     A   Misinformation can influence memory.
12     Q   So the only new article that you found that you
13 hadn't --
14     A   Was The Operational Witness by Morgan.
15          I'm sorry.  No.  By -- Perspective:  I believe
16 what I remember.
17     Q   Perspective:  I believe what I remember, but it
18 may not be true?
19     A   Correct.
20     Q   So I know you've got an extensive background.
21          How would you describe your title?
22     A   My primary job?
23     Q   Yes.
24     A   Division Chair of Pre-Hospital and Emergency
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1 Trauma Services at Cook County Hospital.
2     Q   Is that also called Stroger Hospital?
3     A   It is.
4     Q   And what are your duties in that?
5     A   Trauma and burn surgeon.
6     Q   Are you sort of active, do you perform active,
7 are you actively in surgery and treating patients now?
8     A   Everyday.
9     Q   And when you say -- it's fair to say your

10 specialty is in trauma and burn, is that right?
11     A   Trauma, burn and critical care.
12     Q   What do you mean by that?
13     A   ICU care.
14          My board certification is general surgery,
15 critical care, so ICU management, and my fellowships are
16 trauma surgery and burn surgery.  So I'm an injury
17 doctor.
18     Q   What percentage of your income comes from your
19 primary job at Cook County Hospital?
20     A   A hundred percent of my income comes from that.
21     Q   So you don't make any income from --
22     A   I have supplemental income, but my salary as a
23 trauma surgeon at County Hospital is my primary source
24 of income.  Everything else is supplemental.

Page 16
1     Q   So you have a number of sources of supplemental
2 income, correct?
3     A   Yes.
4     Q   What are those?
5     A   I live in Chicago.  I have to.
6     Q   Right.
7     A   I am -- I'm an executive medical advisor for NBC
8 for Dick Wolf Productions so Chicago Med, Chicago Fire,
9 Chicago P.D. and Chicago Justice.

10     Q   So you do consulting for those T.V. shows?
11     A   Correct.
12     Q   What else?
13     A   I work for the sheriff's office, but that salary
14 is actually my county trauma salary, and it's just an
15 MOU between the sheriff's office and the hospital so
16 there's no additional supplemental income as a police
17 officer.
18     Q   And in the sheriff's office, are you still a
19 member of the SWAT team?  Is that right?
20     A   I am.
21     Q   And how often are you an active SWAT team
22 member?
23     A   At least two, three days a week depending on
24 what we're doing.  I mean, I'm -- it's every day

Page 17
1 depending what the needs of the team are.
2     Q   Got it.
3          I guess I'm just trying to understand the
4 relationship between if you're at the hospital and then
5 how does it work when you are also on the SWAT team,
6 what determines what you're doing or how you're doing it
7 in a given day?
8     A   If I'm on call at the hospital and we have an
9 operation for the police department, I either have to

10 get coverage or I'm not available.  I supervise several
11 paramedics on the team so they can function
12 independently of me as well as my residents on the team.
13     Q   Got it.
14          What's your role on the SWAT team?
15     A   My role at the sheriff's office is medical
16 director of the sheriff's office as well as the state
17 police, and it's administrative, it's training, and it's
18 operational.  So I supervise the paramedics, I make sure
19 that their training is squared away and up-to-date.  If
20 we go out on a search warrant or a barricaded subject, I
21 will 95 percent of the time know, and I will be
22 indistinguishable from any other police officer on the
23 team other than being a surgeon.  My primary
24 responsibility is the medical response of the team.  I'm

Page 18
1 not the one kicking in the door, the first one in or the
2 last one in, but, nonetheless, I'm still an active part
3 of the team.
4     Q   Okay.  How long have you been a sworn police
5 officer?
6     A   In Illinois since 2002.
7     Q   When is the first time you were a sworn police
8 officer in any state?
9     A   In Massachusetts.  Yes, Massachusetts.

10     Q   You've got -- Your c.v. is attached to your
11 report here which we've marked as an exhibit.
12          Are there any updates or new editions other
13 than the testimony you described in your c.v. or is it
14 current?
15     A   It's current.
16     Q   So some of your supplemental income comes from
17 NBC, some of your supplemental income comes from your
18 work?
19     A   Occasional expert testimony.
20     Q   And what percentage of that, of your income,
21 does that comprise?
22     A   Less than five percent.
23     Q   And in this case have you charged your standard
24 rate?
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1     A   I have.
2     Q   Do you have a standard rate?
3     A   Yes.
4     Q   What is that?
5     A   $750 per hour.
6     Q   Have you ever been retained in a criminal case,
7 or do you do mostly civil work?
8     A   No.  I'm frequently involved in criminal cases
9 as a treating physician.

10     Q   Got it.
11          Now, in situations where you're not a treating
12 physician, are you --
13          Actually, sorry.  Strike that.
14          Putting aside cases of where you're a treating
15 physician, your role is usually more limited to testify
16 about what you did in a particular surgery or treatment
17 plan, right?
18     A   Correct.
19     Q   Putting those to the side, when you give expert
20 testimony when you've been retained independently,
21 what's your criteria for determining whether or not
22 you're going to take a case or not?
23     A   If I feel that the case, that I can offer an
24 expert opinion and my training and expertise is within

Page 20
1 the scope of that case, then I will offer to take the
2 case.
3     Q   How would you sort of describe the areas of
4 expertise that you can offer expert opinion in?
5     A   Anything to do with injury, certain things
6 within law enforcement, the scope and breath of topics
7 such as this, memory and performance with regards to
8 injury.
9     Q   Now, you said anything with respect to injury.

10          Is that sort of all injuries?
11     A   Yes.  I mean, that's what my medical expertise
12 is injury.  I'm an injury surgeon.
13     Q   Now, is there any differentiation between
14 different types of injuries like brain injuries are
15 treated by different surgeons or doctors than sort of
16 maybe, you know, bruises or cuts?
17     A   So if you are mildly injured, then, typically,
18 an emergency doctor may be able to handle it.  If your
19 injury has multisystem parts to it, then that escalates
20 it to a trauma center, and that would fall under my
21 purview.
22          But the range of injuries I take care of are
23 from scratches and bumps to multiple gunshot wounds,
24 high-mechanistic injuries from car crashes, long falls,

Page 21
1 struck by vehicles, blows to the head, assault and
2 battery.
3     Q   Got it.
4          But I guess I'm wondering, do you routinely
5 treat or see patients for brain injuries or is that
6 something that --
7     A   Everyday.
8     Q   But you're not a neuroscientist?
9     A   I'm not a neurosurgeon.  I'm not a neurologist.

10     Q   Now, you said that could testify in the field of
11 certain topics related to law enforcement, right?
12     A   Sure.
13     Q   What are those topics?
14     A   Having never actually thought about this
15 specifically before, certain use-of-force cases,
16 electronic control devices, specifically the Taser,
17 which is where a good portion of my research has been
18 done, medical management in the field by police
19 officers, things like that.
20     Q   And you're not, just to be clear, offering any
21 opinions about Taser or testimony here about electronic
22 control devices at all, correct?
23     A   Correct.
24     Q   Have you reviewed Expert John Peters' report in

Page 22
1 this case?
2     A   Was it on my list?
3          No.
4     Q   Do you know who Mr. Peters is?
5     A   No.
6     Q   And you don't have any use-of-force opinions in
7 this case?
8     A   I do not.
9     Q   Now, I'm right that you don't have any formal

10 training in psychology or psychiatry, correct?
11     A   Correct.
12     Q   And you have never done any experimental
13 psychology work in memory or perception, have you?
14     A   Actually, yes.  So I have participated in
15 several projects that have not been published with
16 regards to performance, memory, cognition and perception.
17     Q   Sorry.  I should have asked that question a
18 little bit better.
19          Have you received any training in memory and
20 perception?
21     A   Yes.  I went to the certification course at the
22 Force Science Institute.
23     Q   And that was earlier this year -- or last year?
24     A   Last year, a year and a half ago, two years.
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1     Q   So other than going through the Force Science
2 certification, have you received any training in memory
3 and perception at a university?
4     A   Cognition and post-concussive syndrome is
5 something I do on a regular basis, and it was part of my
6 trauma fellowship so I see those patients in follow-up
7 or I see them initially and in follow-up.  So dealing
8 with concussive injuries and the cognitive pieces to
9 their convalescence, I am trained in at the residency

10 level and the fellowship level.
11     Q   Right.
12          But you haven't done any sense of training at a
13 university in like sort of the field or -- the field of
14 memory and perception specifically, have you?
15     A   I mean, are you asking am I an active
16 researcher?  Yes.  Do my areas of interest involve
17 memory and perception?  Yes, they do.  Do I have a Ph.D.
18 or a Master's in that?  No, I don't.
19     Q   Right.
20          I mean, you're familiar with Elizabeth Loftus,
21 right?  Are you familiar with --
22     A   No.
23     Q   So the opinions you've offered in your report
24 today, are they consistent with the certification you

Page 24
1 received from Force Science?
2     A   Part of the education I received at
3 Force Science definitely relates to this.
4     Q   And my question was a little bit different,
5 which is do you think that everything that you were
6 taught in the Force Science training is consistent with
7 all of the opinions you've expressed here?
8     MR. JOHNSON:  Well, objection to form.
9     THE WITNESS:  I think there are a lot of

10 similarities in the exposure I had in Force Science, but
11 my experience is not limited to my experience in
12 Force Science.
13 BY MR. OWENS:
14     Q   Right.
15          And I guess I'm wondering whether or not
16 there's something that you saw in Force Science that
17 they told you this isn't how one aspect of memory works,
18 and then in your report you provided in this case you've
19 departed from that a little bit or pushed back or
20 disagreed with them in any way?
21     A   No, I haven't.
22     Q   You've never been a law enforcement officer in
23 the State of Wisconsin, correct?
24     A   Correct.

Page 25
1     Q   Can you explain to me your role with the
2 Illinois State Police?
3     A   Again, it's -- I just took this position, and I
4 was asked to become the co-medical director for the
5 Illinois State Police.  That position really is evolving
6 so it's a lot of training and making sure the SWAT team
7 medics are squared away at this point in time, it's
8 being a resource for the state troopers, for themselves
9 and their families when they have medical issues that

10 arise.
11     Q   So you're -- So you're treating the medic --
12 excuse me -- the law enforcement officers?
13     A   I'm a liaison from the state police to the
14 physicians all around the state that are caring for
15 troopers and their families when they ask for the
16 assistance, someone to translate, and the majority of it
17 is unrelated to law enforcement or their primary duties.
18     Q   In any of the cases in which you provided
19 non-treating expert testimony, have you ever testified
20 against police officers?
21     A   No.
22     Q   Have you ever given any opinions opposed to law
23 enforcement?
24     A   Yes.

Page 26
1     Q   In what cases?
2     A   So I've been -- none of these cases that
3 actually went to deposition, but I've been consulted on
4 several.  I've given positions that have not been
5 favorable to law enforcement, and they've declined to
6 have me take the case.
7     Q   Do you have a list of any of those cases?
8     A   I don't because those are usually phone
9 conversations.

10     Q   So people call you, they throw out a scenario,
11 and you say, I think that your guy is in the wrong, and
12 then you don't hear back?
13     A   Potentially, yes.
14     Q   Now, I wanted to talk or get a little bit more
15 background about the law enforcement medicine fellowship
16 program and the team that you put together.
17          Can you describe that work for me?
18     A   You're talking about the law enforcement medical
19 asset team at Cook County?
20     Q   Yes.
21     A   So that took off for a while, and then the
22 attorneys got involved --
23     Q   Yes.
24     A   -- and the liabilities -- we actually tabled
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1 that team right now because the liabilities associated
2 with the team are still being worked out.
3          So instead what we have is myself and the
4 residents as part of their training program have the
5 opportunity to participate with the state police, with
6 the Cook County Sheriff's Office, and we'll put them
7 through basic SWAT school, and they will learn the
8 nuances of law enforcement medicine, specifically
9 tactical medicine in the field, but the team, itself, is

10 actually tabled as an institute.
11     Q   And just going through your extensive background
12 and experience, and you can correct me if I'm wrong, you
13 don't have any articles specifically that are in your
14 current c.v. about memory and perception, correct?
15     A   Correct.
16     Q   And you don't have any about the effect of, you
17 know, traumatic head injury on retrograde or antegrade
18 memory, correct?
19     A   No, I don't.
20     Q   So sticking with the topic of your supplemental
21 income, how much supplemental income do you derive from
22 your LLC countermeasures, or do you refer to it as the
23 DBA, which is --
24     A   Medical tactics.

Page 28
1     Q   -- medical tactics?
2          Is that a better way --
3     A   Depending on the year, anywhere between
4 20 percent, 20 to 30 percent, but within that LLC I roll
5 up all of my expert testimony and all of the courses
6 that the company teaches.  It all comes under the
7 countermeasures for tax purposes.
8     Q   So does the testimony that you're giving here
9 have -- fall under that or does it fall under --

10     A   It falls under the LLC.  Any -- Any income that
11 might come from that falls from that number for tax
12 purposes.
13     Q   So today you're giving testimony obviously as
14 yourself but also under the guise of the medical
15 tactics?
16     A   Or countermeasures.
17     Q   Or countermeasures?
18     A   Yes, yes.
19     Q   How much time in a given month do you spend
20 working on countermeasures or related trainings or
21 events?
22     A   Specifically testimony or specifically the
23 educational component?
24     Q   No, just generally.  So I know you're extremely

Page 29
1 busy, but how actively involved are you in
2 countermeasures on a regular basis?
3     A   Probably five to six hours a month on average.
4     Q   Then --
5     A   The company for the mostpart has been moved to
6 an online platform for education so we're no longer --
7 I'm no longer going around the country teaching these
8 courses.  I have a couple of instructors that do that
9 still but not me.

10          What I've done is built the Illinois platform
11 so it becomes passive income, that was the intent.
12     Q   So you built it up, and then now --
13     A   Well, the intention was to actually take the
14 course, the medical tactics course, and make it more
15 amendable to schools and law enforcement agencies and
16 anyone that wants to take it so that you didn't have to
17 take it after work so you could do the coursework online
18 on your own time.
19     Q   Sure.
20     A   So that's -- yes.
21     Q   Now, I know I have your case testimony history
22 here, and I just want to sort of run through this --
23     A   You're assuming I remember most of this.
24     Q   -- somewhat quickly.

Page 30
1          That's all right.  It's not a memory test,
2 which is an ironic thing to say, but the --
3          Let's -- Sorry.
4          This is Appendix A from your report.  Wilder
5 against Wexler, what's that case about?
6     A   You asked me the one I do remember.
7          That case just settled.  That was a case
8 involving an inmate in the state penitentiary suing
9 Wexler, who was the healthcare provider contracted to

10 the state, regarding his hernia that he said he had that
11 was not cared for.
12     Q   What was your testimony in that case?
13     A   My testimony is that he didn't require an
14 operation and that the management that the physicians at
15 Wexler provided was appropriate.
16     Q   In that case you provided testimony that the
17 standard of care provided by the Illinois Department of
18 Corrections was adequate, is that fair to say?
19     A   Correct.
20     Q   What was the case Tapia against
21 S-k-a-r-u-p-i-n-s-k-i, Skarupinski?
22     A   Yes.
23          I actually don't remember the details of the
24 case.
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1     Q   And you were retained by the City of Chicago,
2 correct?
3     A   Correct.
4     Q   Do you have a copy of your report from that
5 case?
6     A   I don't think I had a report for that case.  You
7 know, actually, I don't recall.
8     Q   And the reason I was assuming that was because
9 it says here Defense for the City of Chicago Report.

10     A   Then, yes, there's a report on my computer
11 somewhere.
12     Q   Do you recall what Palmar against the Chicago
13 Housing Authority was about that was one of your
14 treating cases?
15     A   Correct.  I believe this was a fall and a burn.
16     Q   So in this case you were not specifically
17 retained, you just testified about the work you did on
18 the burn?
19     A   I took care of the patient, yeah.
20     Q   Do you remember what Belinda West against
21 Thomas Jefferson University Hospital was about?
22     A   I don't remember the details of the case at all
23 so not enough to give you any --
24     Q   But you were testifying on behalf of the

Page 32
1 hospital that the -- it sounds like a patient who died
2 didn't -- that the hospital shouldn't be liable for that
3 death, is that right?
4     A   Right.  Separate from the physician.  I was not
5 defending the physician, as I recall.
6     Q   Do you recall what your -- sort of the nature of
7 your testimony was in bringing it against Cook County?
8     A   Actually, I don't.
9          I think I was being sued here.

10     Q   So I was wondering because it says, you know --
11     A   So I was dismissed eventually, but this was a
12 case where I was sued.
13     Q   So you were a defendant in this suit?
14     A   Initially, yes.
15          Then the hospital system was the defendant, and
16 I was -- I was excused from the case.
17     Q   Have you been sued any other times in your
18 career related to your --
19     A   I've been sued twice in my career.
20     Q   Related to your experience as a doctor?
21     A   Correct.
22     Q   And this is one of them?
23     A   Yes.
24     Q   What was the other time?

Page 33
1     A   The other one is actually still open.  It was an
2 obstetric case where I was called in as the rescue
3 surgeon on a maternal death.  They're suing Cook County,
4 and somehow my name got wrapped up in the case because I
5 was the one who came and tried to save her life.  She
6 still died.
7     Q   Do you know how long ago that happened?
8     A   It happened last -- I think within the last two
9 years.

10     Q   Now, have you ever given testimony in your role
11 as a police officer?
12     A   Specifically, you mean as an arresting officer?
13     Q   As a police officer in any way whatsoever.  We
14 can start broad and go from there.
15     A   I try to stay -- My role with law enforcement is
16 mostly exempt rank positions so I do very little paper,
17 so I can't tell you even in the last five to ten years
18 that I've had to be in court as a police officer.
19     Q   Okay.  What about before that?
20     A   Traffic tickets, I mean, traffic arrests, things
21 like that.
22     Q   Have you ever been sued as related to your
23 actions as a police officer?
24     A   No.

Page 34
1     Q   Have you ever given testimony in a police
2 shooting case, an officer involved shooting case?
3     A   Yes.
4     Q   When was that?
5     A   I haven't -- I actually haven't had to give
6 testimony yet.  I've given a report on it.  Actually, I
7 haven't even -- I take that back.  I haven't been asked
8 for a report yet.  I just had consultations from the
9 City of Chicago on a case.

10     Q   And you've been retained?
11     A   I have been retained as just for phone
12 consultation opinions, but the case -- I don't even know
13 if the case was settled or not.  So I haven't heard from
14 them in about nine months.
15     Q   Do you know the name of either the officer
16 involved or the individual who was shot?
17     A   There were multiple officers involved.  There
18 was a case treated at Mount Sinai.  The gentleman was
19 being robbed.  He came out of the storefront chasing the
20 offenders.  The cops pulled up.  The offenders dropped
21 the gun.  He picked up the gun, was mistaken as the
22 offender and shot by the police.
23     Q   Oh, brother.
24     A   Despite being asked to put down the gun.  It
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1 ended up not being life-threatening.
2     Q   The injuries?
3     A   Yes.
4     Q   Okay.  So other than sort of being retained in a
5 consultation, have you ever given deposition testimony
6 in a police shooting case before?
7     A   Not shooting.
8     Q   Have you ever been -- given courtroom testimony
9 in a police shooting case before?

10     A   Just as a treating physician.
11     Q   And have you ever been qualified as an expert to
12 testify about memory and recall?
13     A   No.
14     Q   Have you ever been qualified as an expert to
15 testify about concussions?
16     A   Yes.
17     Q   How many times?
18     A   Once or twice as a treating physician related to
19 multiple other injuries in addition to that.
20     Q   Have you ever given testimony in court about
21 opining about a concussion or the effects of a
22 concussion of somebody that you didn't actually treat
23 yourself?
24     A   No.

Page 36
1     Q   So is it fair to say you do less sort of public
2 media work?
3          I know in looking there are over your -- I'm
4 trying to get a general sense of the arc of things here
5 because there's so many things on your c.v. to possibly
6 talk about, and I want to stop boring you and start
7 talking about some other stuff, but the -- am I right
8 that you're doing less sort of like affirmative media
9 work discussing the role that you're in as a police

10 officer and a surgeon, or is that stuff still ongoing?
11     A   Occasionally, I get asked about it.  There's
12 been a couple of articles of late.  It always comes up
13 with someone when I get interviewed, but, you know, it
14 comes up once or twice a year.
15     Q   And I know a number of those articles have
16 focused on your perspective as a law enforcement officer
17 and sort of seeing, thinking about traumas.
18          Is that a topic you've been asked about or are
19 still asked about?
20     A   Yes.
21     Q   And do you think that you perceive, you know,
22 trauma and injuries related to law enforcement action
23 differently due to the fact that you are also a law
24 enforcement officer?

Page 37
1     A   I think that being a law enforcement officer and
2 having a pre-hospital background as a paramedic and ENT
3 as well as a trauma surgeon allows me to understand
4 environments and how they relate to individuals and
5 circumstances before they come to the hospital as well
6 as when I have the opportunity to discharge them from
7 the hospital to have an idea of where they're going back
8 to, and that's sort of where you need the perspective to
9 have in a trauma center like mine which is highly

10 violence-driven.
11     Q   Do you think that your work in being a law
12 enforcement officer influences the way in which you
13 practice medicine?
14     A   No.  I take care of patients, and I've been in
15 circumstances many times before where I've had the
16 officer in one bed and the offender in the next, and the
17 office was shot and so was the offender, and everybody
18 gets taken care of equally prioritized based on triage
19 and need for -- what needs to be done.
20     Q   I didn't mean to imply anything else.
21          Do you think that your work as a surgeon and a
22 trauma surgeon affects the way in which you are an
23 active police officer sort of on the street as you
24 perceive the events as they take place?

Page 38
1     A   Certainly, I do.
2          I think that, you know, my job -- a good
3 portion of my job would be equatable to a flight surgeon
4 assigned to an air force quadrant, which means that my
5 job is to make sure the officers are mission ready, that
6 the pilots are mission ready, and the same thing with
7 the police officers.  So I have to understand their job
8 from the details and nuances to say whether someone
9 should be doing it, shouldn't be doing it, should be

10 kept out of work, should not be kept out of work and to
11 make sure that the, you know, the ultimate of what
12 they're supposed to be doing on the street, that they're
13 safe, the public is safe.  So all those things play into
14 that, and that gives me a very different perspective, I
15 think, than other doctors.
16     Q   So the work that you do or have done with
17 countermeasures, I know a portion of it focuses on
18 having officers not respond to their emotions or what
19 they think is going to happen in situations, is that a
20 fair summary?
21          You're kind of smirking.
22     A   Yes, actually, exactly.
23          That either came from my website or you read
24 the book already.
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1     Q   I got it right here.
2          And I, you know, you haven't mentioned your book
3 in your report today, and I just want to make sure this
4 is clear for you, and you know, I think Tim and Amanda,
5 too, that my questions today aren't intended to expand
6 or elicit any new opinions from you but merely just sort
7 of explore the bases for them.
8          And it seems like you're offering testimony
9 here today in this case about memory and officers'

10 responses to high-stress environments, and you also have
11 written a book and have a training company that also
12 discusses overlapping --
13     A   Correct, performance and perception and how they
14 interrelate.
15     Q   And the -- am I right that part of the work that
16 you've done with countermeasures is -- involves officers
17 being sort of instructed or trained in how to -- in how
18 their memories can fail them in certain situations?
19     A   Yes.
20     Q   And I think one example that you used in the
21 past involves an officer who thought he had been shot,
22 right?
23     A   He was shot.
24     Q   Who thought he was dying?

Page 40
1     A   Oh, he was dying.
2     Q   Dying and bleeding out and all that stuff,
3 right?
4     A   Correct.
5     Q   Can you just describe -- I've seen snippets of
6 that online and in your book, but can you sort of
7 describe to me the basic situation of that example and
8 why you used it as a teaching tool?
9     A   It was a Chicago Police Officer.

10          Remember, these things correlate both to
11 physicians and doctors -- and police officers and anyone
12 that works in a stressful environment, and that was the
13 intent of it.
14          It was a police officer who was shot.  The
15 paramedics called and said, we have a police officer --
16 Chicago Police Officer shot in the chest, he's unstable,
17 his blood pressure is low, we think -- we're coming to
18 you, our ATA five minutes or something like that.
19          He comes in.  He was pale, he was sweaty, he
20 looked like he was in shock, he looked like he was sick
21 as we would call it.  And so we went through the A, B,
22 C's, evaluated him, took all his clothes off, ended up
23 not finding an injury, gave him some IV fluids.
24          He perked up, came around, his blood pressure

Page 41
1 picked up, his heart rate came down, and he was no
2 longer looking like he was in shock, picked up his vest
3 off the ground, found that he had in fact been shot in
4 the chest, the bullet had struck a book that was in his
5 outer pocket, but, psychologically, he felt that -- he
6 was basically in psychogenic shock, he felt that, if I
7 got shot in the chest, I was going to die.  That's what
8 he had talked himself into.
9     Q   And am I right that part of the thought there

10 that's sort of his physical response was a manifestation
11 to what he believed was going to happen based upon what
12 had happened to him?
13     A   Correct.
14     Q   And --
15     A   Based on his frame of reference.
16     Q   Got it.
17          Can you explain a little bit more what you mean
18 by that?
19     A   I think the philosophy is that one's fear of
20 reference influences his or her perception, and
21 perception can influence one's mindset or one's fear,
22 which can influence one's mindset, which can have a
23 dramatic impact on their physiology, their heart rate,
24 their blood pressure and the way they breathe, and all

Page 42
1 those things culminate in actions and reactions in what
2 we call overall reaction, which is defined as decisions
3 and reactions.
4          So if your frame of reference is flawed, your
5 perception can in fact be inaccurate and your fear can
6 be misleading, mindset can be compromised, physiology
7 can be elevated or incorrect, out of portion to the
8 events, and your overall decisions and reactions can be
9 flawed.

10          The reverse is true as well.  If your frame of
11 reference is correct, your perception is correct, your
12 fear is in check, your mindset is strong, your
13 physiology is in check, and your overall decisions and
14 your actions are appropriate.
15     Q   Got it.
16          And the -- I know this is in your book, and
17 maybe we don't need to go into it.
18     A   You're the second person that read my book so
19 that's cool.
20     Q   I was wondering if you got an e-mail when I
21 downloaded it.
22     A   No.
23     Q   You know, there's a statement that you made, you
24 know, that the studies indicate that, you know, emotions
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1 frequently dominate tactics on decisions, therefore,
2 inactions therefore suffer, resulting in terrible
3 losses.
4          Do you recall that?
5     A   I do.
6          And that relates specifically to medical
7 management because that is typically the most emotional
8 thing for anyone, teachers, cops.  If you're not trained
9 to do it, it can be emotionally very challenging to

10 overcome those hurdles and objectively look at things.
11 In fact, that's common with doctors.
12     Q   Got it.
13          And does this statement here, I just want to be
14 clear about the bases or the scope of it, also apply to
15 use-of-force tactics, you know, if officers' emotions
16 dominate in what they perceive can happen, then you can
17 get more terrible outcomes as a result?
18     A   I think that's a pretty broad-stroked statement
19 to make.  I would not necessarily agree with that.
20          I would say that there have been studies that
21 have shown that anticipated responses may not be what
22 actually happened.  So there have been studies that
23 looked at officers placed under stress when they were
24 asked to recount the circumstance as operational

Page 44
1 witnesses that they perceived a weapon to be out when in
2 fact it was a cell phone or the weapon was not in fact
3 out.
4     Q   Right.
5          So -- I'm sorry.  Was your answer done?  I
6 didn't mean to interrupt.
7     A   Correct.
8     Q   So there you're sort of specifically referring
9 to the Hope study from 2015 in which a number of the

10 officers who were in the operational setting thought
11 that -- say that the guy, the suspect, as the study
12 held, had a weapon when in fact he did not?
13     A   Well, he had a weapon.  It just wasn't pointed.
14 In that study there was a weapon.
15     Q   He never removed -- He thought he was pointing a
16 weapon at him, and he wasn't, correct?
17     A   Right.
18     Q   Now --
19     A   But those were not physical encounters,
20 remember?  They were perceived at a distance.
21     Q   Sure.  And that's my next question.  So I just
22 wanted to make sure I was understanding what you were
23 referring to when you said you were referring to
24 studies.

Page 45
1          So I know you're referring to the Hope 2015
2 study, and then am I right by saying, clarifying for
3 something about physical encounters, you are sort of
4 amping up to refer to the Hope 2013 study?
5     A   I'm trying to stay within the realm of what the
6 report defines so yes.
7     Q   Sure.  I'm just trying to understand, when you
8 say there are studies that say X, Y, Z, is that what
9 you're referring to?

10     A   In this case, yes.  One of them, yes.
11     Q   What are the other ones?  Sorry.  What do you
12 mean by one of them?
13     A   I mean, I listed several studies here so the
14 Hope studies were -- in that case that's the study I was
15 referring to.
16     Q   So your opinions here are based upon the studies
17 that you've cited in your report?
18     A   And my experiences.
19     Q   Have you ever met Officer Matt Kenny?
20     A   I have not.
21     Q   Have you -- Do you know him personally at all?
22     A   I do not.
23     Q   Have you ever evaluated him medically?
24     A   I have not.

Page 46
1     Q   Have you ever spoken personally with any of the
2 doctors who treated him?
3     A   I have not.
4     Q   So you didn't have any conversations with
5 Dr. Rickman, Ray, Enz or Shah?
6     A   No.
7     Q   So I just want to start by asking for just a
8 couple clarifications, your methodology, to how you put
9 together your expert report in this case.

10          Do you have a standard approach or methodology
11 that you adopt when preparing an expert report?
12     A   Do I have a standard one?  No.
13          I typically formulate an outline in my head as
14 to -- for what I'm being asked to evaluate.  It's just
15 like a differential diagnosis when you're taking care of
16 a patient that's dying in front of you.  You prioritize
17 what you think are the most important pieces, and you
18 filter that out.
19     Q   Now, one thing I just want to understand, so you
20 have a review of events, such case overview section of
21 your report?
22     A   Correct.
23     Q   How did you determine what facts to include in
24 there, or how did you include -- how did you determine
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1 what facts you left out?
2          Obviously, you can't put them all in there.
3     A   No.
4          I mean, I read through the summary from DJI or
5 DCI.
6     Q   Yes.
7     A   I read through the other depositions that
8 describe the circumstances, and the best I could, I
9 pieced together my own synopsis of the events as --

10 using all the resources in front of me.
11     Q   Okay.
12     A   I tried not to rely on one thing because, again,
13 that's one perspective.
14     Q   So I just have a question on page 2 here.
15          You describe -- Do you see where it says upon
16 arrival?
17     A   Yes.
18     Q   That paragraph in the third line down says the
19 word further discussion with this individual, directed
20 Officer Kenny toward the second floor apartment of the
21 same structure.
22          Can you just tell me what you meant there by
23 further discussion?
24     A   I think, from what I recall reading this, was

Page 48
1 that he encountered the gentleman and the gentleman
2 pointed or said something to the fact of he went in
3 there.
4     Q   So when you're saying encountered, you're just
5 saying he saw him and then --
6     A   When he pulled up, whatever, that he saw him as
7 he encountered him per description, the gentleman said
8 something to him as something as I recall he went in
9 there or something.

10     Q   Got it.
11     A   So that's the further discussion.
12     Q   So further discussion isn't like a modifying
13 prior discussion; it's just saying further after seeing
14 him --
15     A   After the event.
16     Q   -- he said something, and then he directed him
17 over?
18     A   Right.
19          It probably should have been worded
20 differently.
21     Q   No.  I just wanted to make sure that I'm clear
22 about --
23     A   I'm not sure there was even a discussion.  It
24 was a direction from the individual to him.

Page 49
1     Q   Okay.  Thanks.  That's helpful.
2          So in your factual scenario here, is it fair to
3 say that you're assuming what Officer Kenny said is
4 correct and accurate?
5     MR. JOHNSON:  Objection to form.
6     THE WITNESS:  I didn't rely on just Officer Kenny.
7 I relied on the other testimony from other individuals
8 summarizing what Officer Kenny told them.  So there
9 were -- ultimately, does it culminate what he said, yes,

10 it probably would, but I guess, in addition, they're
11 taking in the facts of their evaluation of the scene,
12 the locations, the interview of the other witness, which
13 would be an assumption.
14 BY MR. OWENS:
15     Q   Sorry.  I just want to be clear.
16          What other individuals' testimony were you
17 relying on about what Officer Kenny told them?
18     A   The other depositions as well as the DCR report.
19 That was an interview.
20     Q   With Officer Kenny?
21     A   Yes.
22     Q   Right.  Okay.
23          But the other depositions are not of
24 individuals outside of Kenny, himself, who ever met with

Page 50
1 Officer Kenny, right?
2     A   Correct.
3          I mean, I never interviewed Officer Kenny.
4     Q   Sure.
5     A   So I didn't -- I have no direct interaction with
6 him.  All I have is indirect statements from the
7 DCR report and the other testimony as well as his that
8 culminate into what I wrote.
9     Q   Got it.

10          And so I'll just sort of -- to run on the same
11 page going forward, when I say Officer Kenny as an
12 account of events, I'm referring to the culmination of
13 his interview and this deposition.
14     A   Yes.
15     Q   Okay.  Understood?
16     A   Yes.
17     Q   So now are you, in describing the facts,
18 assuming that Officer Kenny's version of events is
19 correct?
20     A   I'm not a -- I'm honestly not assuming anything.
21 I'm just, as best as I can, putting together a summary
22 of the scenario.  That was it.
23     Q   And, now, in coming to your opinions, have you
24 assumed Officer Kenny's version of events is correct or
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1 accurate in any way?
2     A   I'm sorry.  Say that again.
3     Q   In rendering your opinions later in the report,
4 have you assumed Officer Kenny's version of events or
5 facts are accurate and correct?
6     A   To the best of his recollection, yes.
7     Q   Now, you didn't note any discrepancies between
8 Officer Kenny's account and any other evidence in the
9 case, did you?

10     A   That's not what I was brought in for the scope
11 of what I was asked to do.
12     Q   And you didn't note any inconsistencies even
13 within, say, Officer Kenny's interview and what he said
14 in his deposition testimony?
15     A   Again, it was not what I was asked to evaluate.
16     Q   Do you recall thinking to yourself that there
17 were discrepancies between what he said in his interview
18 to investigators and then what he said in his
19 deposition?
20     A   I was not focusing on that so, honestly, no, I
21 was not -- I don't have that information.
22     Q   So there's not a list via somewhere of like
23 here's five things that are different from what you sort
24 of said in the interview in March, and then by the time

Page 52
1 he gets to his deposition a year later, this has
2 changed, you don't have a list like that?
3     A   No, because that's not what I was asked to look
4 at.
5     Q   So one thing I just want to understand also
6 structurally about your report is, I know you've got the
7 analysis of the encounter, and then there are five
8 specific opinions, and then there's a final opinion and
9 conclusion, right?

10     A   Correct.
11     Q   Can you sort of explain to me how the analysis
12 of the encounter relates to the final opinion and
13 conclusion?
14     A   I think you could have reversed them actually
15 and put the opinion as just a brief two-part summary of
16 what I took away from the testimony and the
17 circumstances that I understood based on the chart
18 review, and then the analysis and encounter expands on
19 those and explains -- explains them.
20     Q   So is it fair to say that the analysis and the
21 encounter are the bases for these two opinions at the
22 end?
23     A   Yes.
24     Q   So your first sort of basis for your two

Page 53
1 ultimate opinions is that Officer Kenny was involved in
2 a highly physical and stressful series of events that
3 resulted in the death of Tony Robinson, Jr., right?
4     A   Yes.
5     Q   What do you mean by highly physical?
6     A   He suffered a blow to the head, he grappled with
7 the individual as best I can understand from the
8 reports, and he fell down the stairs.
9     Q   Now, I know, I think a little bit later you

10 discussed the fact of like physical exertion on memory
11 and recall, right?
12     A   Correct.
13     Q   And you cite studies and it's your opinion that,
14 you know, increased physical exertion can lead to errors
15 and mistakes in memory and recall, is that right?
16     A   I wouldn't necessarily call them errors.
17 They -- They can lead to alterations in perception, but
18 I don't know that I would actually opine them as errors.
19     Q   Okay.  So just taking an example, if you had an
20 event in which there was a male interrogator and the
21 witness reported that person was a female interrogator,
22 you wouldn't call that an error?
23     A   Say that again.  You're asking me --
24     Q   So, for example, in the follow-up Hope study

Page 54
1 where they did the second interrogation of the
2 high-stress versus low-stress interrogations, there
3 were, I think, two people who got the gender of their
4 interrogators wrong?
5     A   Right.
6     Q   And that's an error in --
7          Correct?
8     A   Yes.
9          So I would agree, yes, it can be an error, but

10 it doesn't have to be an error.  It can be equally I see
11 you from this direction, and if someone else sees you
12 from another direction, that's a different perception.
13 We're seeing the same thing, yet I may not be seeing the
14 mole on the side of your face if I'm on your right, and
15 if I'm on your left, I do see it.
16     Q   Sure.  Okay.  So in some sort of instances, it's
17 sort of a subjective thing, you know, did you see the
18 mole or not as opposed to you got the gender wrong,
19 something like that, where it's more objective?
20     A   I think it can be, yes.
21     Q   And so there can be mistakes in perception, but
22 there can also be errors related to physical --
23 increased physical exertion, right?
24     A   I think the word mistake, I guess, in perception
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1 is what bothers me.
2     Q   Okay.
3     A   Because what you perceive and what I perceive in
4 the same circumstances may be very truthful in our minds
5 to each of us but may be very different.  Whether one is
6 a mistake or not, I can't tell you that because that's
7 circumstantially different.
8     Q   Got it.
9          So the problem, and maybe I can clarify this

10 now, it's not that there's a mistake in the perception,
11 it's that, you know, the way memory works isn't coded
12 correctly so it's not right to call it a mistake in the
13 perception end even if the result ultimately doesn't
14 match what actually happened, is that right?
15     A   Correct.
16     Q   Okay.  I'll be more careful about that.  I get
17 it now.
18          So what I'm wondering is, you know, physical
19 exertion, to have some effect on coding which can lead
20 to subsequent errors in identification or memory recall,
21 the physical exertion doesn't have to be violent, right?
22     A   Correct.
23     Q   And it doesn't have to be --
24          Sorry.  Let me ask it a better way.

Page 56
1          What sorts of physical exertion can lead to
2 that type of an effect?
3     A   I mean, it's been studied in exercise exertion,
4 it's been studied in stress modeling where the officers
5 are put through different stressful scenarios in
6 conjunction with exertion.
7     Q   Right.
8     A   It's been studied in exercise alone, and we know
9 that results in exercise alone do not always match when

10 you add a stressful encounter to it.
11     Q   Got it.
12          So I think we'll get to this a little bit
13 later, but I want to sort of put the individual pieces
14 together because I think it's your opinion, and you can
15 correct me if I'm wrong, that physical exertion is one
16 thing that can reduce the ultimate accuracy of
17 recalling, but also stress is as well?
18     A   Stress and emotion.
19     Q   Right.  Stress and emotion?
20     A   Yes.
21     Q   Then if you combine them together, then they
22 sort of -- that can --
23          I'm forgetting the word.  Why am I forgetting
24 the word?

Page 57
1          It's X over 2.
2     MR. OWENS:  You can go off the record.  Sorry.
3          (Off the record.)
4 BY MR. OWENS:
5     Q   So I was just trying to say, it was my
6 understanding that your overall opinion was that high
7 physical exertion can reduce the reliability or accuracy
8 of ultimate event reporting on its own right, and then
9 separately high stress can have the same effect, and

10 then -- and those two different things can compound in a
11 case, which is what's present here, is that correct?
12     A   That is correct.
13     Q   Okay.  And so what I wanted to do is just for a
14 minute talk about physical exertion, and then we'll get
15 to the stress-related stuff in a minute, and then we'll
16 bring them together at the end, okay?
17     A   Okay.
18     Q   Now, so do you have an understanding of what
19 sorts of physical exertion can cause or have effects
20 on -- negative effects on memory and subsequent recall?
21     A   I don't know that I've read anything that says
22 specifically has to be this or has to be that.  I think
23 there's, you know, loose -- there's old data out there
24 by Bursell, who looked at -- which is not included in

Page 58
1 here, but that looked at heart rate, elevations in heart
2 rate and performance, and Yerkes-Dodson came up with a
3 Yerkes-Dodson curve, which is a view which says that you
4 have performance degradation with elevations in heart
5 rate so your heart rate and stress can combine to form
6 an ideal performance, but then they degrade on the back
7 end as your heart rate or your rate of arousal, your
8 states of arousal increase, and there's a loose
9 correlation that that arousal has some correlation to

10 heart rate, but when it was tested alone as just heart
11 rate, that never panned out, it was always the stress
12 and the heart rate.
13     Q   So am I right that there's no baseline for this
14 is the amount of physical exertion at which the -- your
15 memory is going to stop coding accurately and you might
16 get to less reliable or inaccurate recall?
17     A   That's correct.  There is no benchmark that says
18 this is going to happen at Point A or Point B.
19          Like I said, there's loose correlation between
20 elevations in heart rate from Siddle papers that talked
21 about fine motor skills, complex motor skills and
22 cognitive processing related to elevations in heart
23 rate.
24     Q   Got it.  And --
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1     A   That comes out of my book, not out of what I've
2 listed.
3     Q   Okay.  So the -- there's a difference between
4 the way -- there's a difference between retrograde and
5 antegrade memories, is that right?
6     A   Well, I mean, antegrade is what happens from
7 this point forward, and retrograde is what happened
8 prior.
9     Q   Right.  Got it.

10          And so am I right that the -- that it's your
11 opinion and in your opinion that the research shows that
12 physical exertion can have an effect on recall for the
13 accuracy of recall for events that happened even before
14 the physical exertion?
15     A   That's right.
16     Q   And it can also have an effect on events after
17 the exertion, is that right?
18     A   Antegrade, yes.
19     Q   So just to take an example, if a football player
20 say were, you know, running up and down the field and
21 asked to recall who he passed when he ran down the
22 field, he may have trouble remembering things after
23 running like that, but he also may have trouble
24 remembering what happened just before that?

Page 60
1     A   Correct.
2          This happens on a daily basis, right.  You
3 drive from Point A to Point B, and if I asked you the
4 color of the car at the stoplight, you probably wouldn't
5 even be able to remember that, and that's not even a
6 stressful moment.
7     Q   So the increase of stress reduces the likelihood
8 that we'll be able to recall those details from the
9 moment before?

10     A   We know it's been studied in stress that stress
11 can certainly impact one's perception of the events, and
12 it can be antegrade and retrograde.
13     Q   Okay.  Now, the second part of your first
14 opinion, now, you say that Officer Kenny was involved in
15 a highly physical event.
16          And that was based upon the fact that, I think
17 you mentioned, three things, a blow to the head, some
18 type of grappling and then a fall down the stairs, is
19 that right?
20     A   Correct.
21     Q   So does the physical exertion include the time
22 before that so when Officer Kenny got out of his car?
23     A   It certainly could depending on how high his
24 heart rate was at that point in time and his degree of

Page 61
1 arousal assuming it was relatively high at that point
2 because he was in the pursuit of someone he thought was
3 a violent offender.
4     Q   And did that occur at the moment before the
5 shooting in which Officer Kenny is going up the stairs?
6     A   Again, I've never met Officer Kenny.  I don't
7 know his physical state.
8          It has been reported from the point that an
9 officer responded -- I guess the radio call to respond

10 to a scene forward.  So the stress can occur at any
11 point in time.
12     Q   Got it.  And maybe I'll try to be clearer. I
13 know that the stress and that can be a factor.
14          I think it's your testimony now that from the
15 time the call comes in and those types of things can be
16 happening, is that right?
17     A   It can.  I'm not saying it did.  It can.
18     Q   Sure.  I'm more still just focused on the
19 physical exertion part.
20          So does the physical exertion of sort of
21 getting out of his car and walking around the house and
22 then getting up the stairs, does that contribute, or is
23 it just at the point that you mentioned where
24 Officer Kenny claims there was a blow to the head?

Page 62
1     A   I think I would say that getting out of the car
2 is probably not a physical exertion for a normal
3 individual.  Again, I've never laid eyes on
4 Officer Kenny.  So I would probably say, no, that is not
5 physical exertion at that point in time.  It could be,
6 but I can't really comment any further than that.
7     Q   Right.  And is the same thing with respect to
8 him going up a flight of stairs?
9     A   Again, I can't comment.  I don't know.  There's

10 no benchmarks that define physical exertion as radiating
11 to the human body.
12     Q   Got it.  So physical exertion -- So the first
13 thing that you -- your opinion that would constitute
14 physical exertion is Officer Kenny's claim that he was
15 hit in the head?
16     A   I think that it could go -- I think you can make
17 the argument that the physical exertion part began when
18 his heart rate started to elevate, and I don't know when
19 that occurred.
20     Q   That's consistent with your answer you gave
21 earlier, which is it's hard to define a baseline sort of
22 universal rule for what the physical exertion point is
23 that would possibly affect memory?
24     A   Unless you had a heart rate monitor on him and
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1 you were able to look at his physiology, his heart rate,
2 his blood pressure and his respiratory rate at that
3 time, I don't know that you can actually say whether
4 he's exerted or not.
5     Q   Right.
6          Now, you said there was a stressful series of
7 events, all right, so this is the other part of your
8 first basis for your ultimate opinions that
9 Officer Kenny was involved in not only a highly physical

10 but also a stressful series of events that started.
11          And what do you mean by that?
12     A   Again, stress is unique to the individual, all
13 right?  A stress-inoculated person may or not react the
14 same way as a non-stress-inoculated individual.  So that
15 has to be taken into account.
16          One can argue that the stress occurred the
17 moment the radio call came in.  Since I don't know what
18 his heart rate and his physiology was at that point in
19 time, I can't comment on that.
20     Q   So you can't give us a specific start time for
21 when the stress happened, began here, is that right?
22     A   Correct.
23     Q   And the basis for your opinion in number one of
24 the encounter, is that, you know, reliant upon

Page 64
1 Officer Kenny's, you know, version of events, is that
2 where that information comes from?
3     A   Ultimately, he was the only one there, him and
4 the offender, so all I can tell you is, based on what I
5 looked back on the review of records, there was an
6 encounter, it was physical and emotional probably for
7 both parties, but I wasn't there so, yes, that is --
8 that would be my interpretation of the events.
9     Q   And that's just Officer Kenny's interview and

10 deposition?
11     A   Based on records that I reviewed, yes.
12     Q   So you next state in bold that Officer Kenny
13 suffered a traumatic brain injury in the form of a
14 concussion after being attacked, right?
15     A   Yes.
16     Q   Now, what is the basis for that opinion?
17     A   He suffered a strike to the head reported by
18 him, corroborated by the ER doctor who saw him with the
19 abrasion to his head.  Her diagnosis was closed head
20 injury without loss of consciousness.
21          And then subsequently in -- later in his
22 convalescence, he went through a course of cognitive
23 rehab for post-concussive symptoms.
24     Q   Now, you put here that Mr. Robinson attacked

Page 65
1 Officer Kenny, correct?
2     A   Where?
3     Q   We're just talking number 2 here.
4     A   Yes.  Okay.  Yes.
5     Q   And the basis for that opinion is
6 Officer Kenny's version of what happened, right?
7     A   That he was physically battered --
8     Q   Yes.
9     A   -- by taking a fist to the face, yes.

10     Q   Right.
11          But you don't have any other proof of that,
12 right?
13     A   Just the abrasion to the head noted by the ER
14 doctor and the diagnosis of post-head injury.
15     Q   So, you know, if Officer Kenny had fallen down
16 the stairs and was never hit by Tony Robinson, do you
17 have -- do you know that one way or the another?
18     A   I can't attest to that either way.
19     Q   And that type of a detail is the type of a
20 detail that the physical exertion and stress of the
21 event could lead somebody to get wrong, is that right?
22     A   That I would probably disagree with, and I have
23 no data to support this other than it's usually the
24 defining events that do in code and the secondary events

Page 66
1 are the ones that are lost.  So a strike to the head by
2 an individual, that is not something that's typically
3 lost.  That's usually preserved in their brain.
4          And I think he wanted us to -- I think it was
5 the Hope study talked about that exact topic of
6 high-risk events are typically prioritizing, and it's
7 tough to say what gets prioritized and what doesn't.
8     Q   Right.
9          And you don't know exactly what happened in the

10 stairwell, right?
11     A   No, I don't.
12     Q   And you don't know what other things that
13 Officer Kenny could have been prioritizing?
14     A   When I say prioritizing, I'm talking about what
15 his brain subconsciously prioritized as an event to
16 encode or not encode.
17     Q   Right.
18          And there's a possibility that he could have
19 had retrograde amnesia when he was reporting that?
20     A   Yes.
21     Q   And, you know, so the studies that I think you
22 cite in the paper, you know, indicate that, you know,
23 even five minutes later, football players didn't recall
24 what play they were on or whether they even got hit,
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1 right?
2     A   Yes.
3     Q   And so that option couldn't be ruled out there
4 that Officer Kenny just got it wrong, fell down the
5 stairs, has a bump on his head and thinks that he got
6 hit by the person that he shot, is that right?
7     A   It's possible.
8     Q   And, now, I think we've been over this, but I
9 just want to be clear because I'm a lawyer who goes line

10 by line through expert reports.
11          The next sentence is:  He was directly struck
12 on the left side of his head and subsequently struck the
13 wall on the right side of his head.
14          And that's basically solely based upon
15 Officer Kenny's testimony, right?
16     A   He was struck on one part of his head.  He hit
17 something because there was an abrasion there.
18     Q   Sure.
19     A   That's all I know.
20     Q   Yes.  But this recounting of him being struck
21 by -- from Mr. Robinson, that's from him, right?
22     A   Yes.
23     Q   You've got an objective piece of evidence, the
24 abrasion --

Page 68
1     A   So that supports he had head trauma.
2     Q   Right, that there was some head trauma.
3          But we don't know either way, you don't know to
4 a degree of reasonable medical certainty what happened,
5 correct?
6     A   That's right.
7     Q   And the -- you mentioned something a minute ago,
8 a closed head injury.
9          Do you recall that?

10     A   I do.
11     Q   Are closed head injuries the same thing as a
12 concussion?
13     A   It can be.
14     Q   Can you explain to me the differences between
15 the two and how they can overlap?
16     A   They're very -- Both of them are very abstract
17 terms.  Typically, a concussion is symptom-based so a
18 closed head injury can be either symptom-based; i.e.,
19 subjective or objectively based as well with the hard
20 findings.  They're very broad terms.
21     Q   So when you say symptom-based, you're talking
22 about the things that the treating doctor is observing
23 in the individual when in front of them, is that right?
24     A   No.

Page 69
1     Q   What do you mean by that?
2     A   Symptom-based are subjective pieces of
3 information offered by the individual.
4     Q   Got it.
5     A   Objective is what me as the physician sees.
6     Q   Got it.
7          And where do sort of -- as imaging scans and
8 stuff like that, does that fall into objective-based?
9     A   Objective data.

10     Q   So objective data are the things that you as the
11 physician observe yourself, whether that be from the
12 patient directly or through other tests that had been
13 performed, is that right?
14     A   Correct.
15     Q   And the only information we have here
16 subjective-based about Officer Kenny's condition, is
17 that right?
18     A   That's correct.
19     Q   So now, is it your degree -- excuse me -- is it
20 your opinion to a degree of medical -- reasonable
21 medical certainty that Officer Kenny suffered a
22 concussion as a result of this incident?
23     A   Based on the records review and not having
24 examined him, that's all I can deduce, yes.

Page 70
1     Q   So, yes, to a reasonable degree of medical
2 certainty, it's your opinion that Officer Kenny suffered
3 a concussion from this incident?
4     A   Based on the records, yes.
5     Q   Now, did you consider whether or not
6 Officer Kenny had another traumatic experience after the
7 Tony Robinson shooting?
8     A   So in the records that I was provided, there was
9 no evidence of such an encounter.

10     Q   Now, did you consider whether or not
11 Officer Kenny had suffered a possible trauma through
12 light sparring that he was doing when he went back to
13 work?
14     A   Did I consider it?
15     Q   Yes.
16     A   No.  I saw a mention of that prior to this
17 incident but not after this incident.
18     Q   Did you consider whether or not Officer Kenny
19 suffered any possible trauma when he hurt his shoulder
20 traps subsequent to this incident?
21     A   I don't recall.
22     Q   Did you consider whether or not the effect of
23 Officer Kenny's prior history of concussions and head
24 trauma could have been at play in his later treatment?
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1     A   There was no record of any blunt head trauma or
2 concussive symptoms provided to me prior to this event.
3     Q   Okay.  So, you know, Officer Kenny testifies
4 that, you know, he's been knocked out before by falling
5 off his horse, right?
6     A   Right.
7          But there's nothing in the -- there was no --
8     Q   Got it.
9     A   -- report that I recall seeing this.

10     Q   Got it.
11          And so it's your opinion that the medical
12 records here are sufficient for you to conclude that
13 Officer Kenny had a concussion --
14     A   Yes.
15     Q   -- from this incident?
16     A   Yes.
17     Q   And can you point to me the portions of the
18 records that constitute that opinion to a reasonable
19 degree of medical certainty?
20          Are you looking through the small one or the
21 big one?
22     A   The small.
23          I'm looking for the ER physician report that
24 listed the diagnosis as CHI without LOC.

Page 72
1     MR. JOHNSON:  So that would be 229, I think.
2     MR. OWENS:  That's right.  That's it.
3          We're looking at Exhibit 229, Amanda.
4     MS. KAISER:  Thanks.
5     THE WITNESS:  Here.  Final diagnostic impressions --
6     MR. JOHNSON:  Is that labeled, Bates --
7     MR. OWENS:  There is a Bates label.
8     MR. JOHNSON:  What's the number?
9     THE WITNESS:  Page 007, the bottom right corner, top

10 right corner.
11     MR. OWENS:  Oh, okay.  So, Amanda, we're on
12 Bates 179.
13     MS. KAISER:  Thanks.
14     MR. OWENS:  Got it.
15 BY MR. OWENS:
16     Q   Okay.  Go ahead.
17     A   That's the first piece.
18     Q   So hold on.  Let's -- So where it says Final
19 Diagnostics Impression, it says CHI without LOC, am I
20 right that CHI typically in a situation like this stands
21 for closed head injury?
22     A   Correct.
23     Q   Then without LOC is loss of consciousness?
24     A   Correct.

Page 73
1     Q   So -- And it is your testimony today that it
2 would be appropriate for you to conclude based upon this
3 to a reasonable degree of medical certainty that
4 Officer Kenny suffered a concussion as a result of this
5 incident?
6     A   Yes.
7          Do you want the other one?
8     Q   Sure.
9          I can help you out if you can give me a

10 ballpark of what you're thinking about.
11     A   It was November --
12          Page 214.
13     Q   Right.  Do you see the confidential Bates number
14 in the middle?
15     A   44.
16     Q   44?
17     A   Yes.
18     Q   Okay.
19     A   Post-concussive syndrome in the middle of the
20 page, he was being treated for cognitive rehab and
21 physical therapy related to post-concussive syndrome.
22     Q   Okay.
23     A   Then it's referenced on several other pages
24 throughout by history and physical, done by the physical

Page 74
1 therapist.
2     Q   So now this is -- you're pointing me to page 44,
3 right?
4     A   Correct.  It's one of the pages.
5     Q   OMK44?
6     A   Yes.
7     Q   And the --
8     A   My understanding is the diagnosis came from
9 Dr. Shah and he was referred to the rehab facility for

10 rehab with regard to his post-concussive syndrome.
11     Q   Right.
12          So I think that, you know, I'll just help you
13 out here because this is not a guessing game, you know,
14 there's OMK37?
15     A   Okay.
16     Q   Is this the page you were looking for?
17     A   I mean, there were multiple pages that reference
18 it.
19     Q   Sure.
20     A   This was -- The diagnosis primary was headache,
21 and this is one of the pages that references his
22 post-concussive syndrome.
23     Q   Right.
24          So this is in August of 2015, right?
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1     A   Yes.
2     Q   So that would have been -- this is more than
3 five months after the incident, right?
4     A   Correct.
5     Q   And you have no records about what Officer Kenny
6 did in between April and August, correct?
7     A   So my assumption, again, this is an assumption
8 because I don't have records from Dr. Shah, but there is
9 reference here that came from Dr. Shah that Dr. Shah

10 referred him here.
11          When the initial referral encounter or had he
12 been managing these on his own with Dr. Shah prior to
13 this, I don't know.
14     Q   Right.
15          So my question is, how can you opine to a
16 reasonable degree of medical certainty that Dr. Shah got
17 it right?
18     A   Because all I have is a medical record.
19     Q   So you're saying, is your testimony then,
20 assuming these medical records are accurate, this is
21 my -- this is your opinion?
22     A   That is my -- Yes.
23     Q   Right.
24          So but you can't vouch for the accuracy of

Page 76
1 these records, right?
2     A   No.
3     Q   So, you know, there's -- did you notice any
4 discrepancies in the records?
5     A   No.
6          But these are -- these records are -- often
7 there's a lot of cutting and pasting that goes on from
8 day-to-day into these records.
9     Q   Right.

10     A   So there's not a tremendous amount of narrative
11 detail in the records, they're mostly prepopulated
12 things because most of them are insurance forms to be
13 honest with you.
14     Q   Got it.
15          So it didn't concern you that Officer Kenny
16 testified he was married and his marital status is
17 single?
18     A   Again, these are intake individuals that often
19 get these things incorrect so I don't know.  Those
20 details are frequently incorrect.
21     Q   What other details are frequently incorrect?
22     A   In medical records is this?
23     Q   Yes.
24     A   People's home phone numbers are frequently

Page 77
1 incorrect, their addresses are put in backwards or
2 incorrectly, things like that.
3     Q   So I just want to be clear that your testimony
4 is based upon assuming the accuracy of these records and
5 then opining, yeah, he had a concussion?
6     A   Correct.
7          I put more credence on the practitioners' notes
8 than I do on the prepopulated things or what's put in by
9 clerks.

10     Q   And do you put more or less credence on
11 events -- you know, the notes closer in time to the
12 incident, or is the gap here --
13     A   I don't think the time.
14          Because I don't have the medical records from
15 the gap time from the incident to where these medical
16 records start in August, I can't give you an opinion on
17 what Dr. Shah saw or didn't see as far as making the
18 recommendation for cognitive rehab.
19          Clearly, Dr. Shah had some concerns and some
20 findings subjective and most likely objective, I don't
21 know, that sent him to make the referral for cognitive
22 rehab.
23     Q   So what's the basis for your finding that
24 Dr. Shah most likely had objective data?

Page 78
1     A   He has a medical license.  I have to assume that
2 he was practicing by the standard of care.
3     Q   And, now, when you say medical -- objective
4 data, you are assuming that he evaluated Officer Kenny?
5     A   Physical examination and history.
6     Q   Right.
7          And there's nothing you've seen of any scans or
8 any work like that, correct?
9     A   Right.

10     Q   Now, are there any other records that you relied
11 upon for your opinion that Officer Kenny had a
12 concussion from this incident?
13     A   No.  These were the two primary sources, I mean,
14 listed multiply in this packet of paper refers to
15 post-concussive syndrome several times and relates to
16 his rehab and his cognition and his headaches.
17     Q   Got it.
18          If you'll -- While we're focusing on it, if
19 you'll go to the very, very end of the packet --
20     A   Page?
21     Q   -- page 116 at the bottom --
22     A   Okay.
23     Q   -- are you familiar with this form?
24     A   Other than perusing it briefly, no.
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1     Q   Now, this is a City of Madison Medical Status
2 Report, that's what it says at the top, right?
3     A   Okay.  Yes.
4     Q   And are you familiar with the manner in which
5 the City of Madison or employees or doctors working for
6 them input or fill out these forms?
7     A   I'm not.
8     Q   Got it.
9          So you see here where it says Diagnosis on this

10 page?
11     A   Yes.
12          (Off the record.)
13     Q   Left shoulder/trapezius strain?
14     A   Correct.
15     Q   And would you rely on this type of a diagnosis
16 just with this much information for concluding that
17 Officer Kenny had a left shoulder/trapezius strain?
18     A   All I can attest to is what I see here, and, I
19 don't know, I don't know who this physician is, I don't
20 know -- all I can say is that this person has an M.D.
21 behind their name and they made a diagnosis.
22     Q   Got it.
23          Now, is there anything -- in just going back to
24 the small packet again, Exhibit 229, the page that you

Page 80
1 marked closed head injury without loss of consciousness,
2 is it significant to you that the emergency room doctors
3 included -- you know, agreed the imaging was not
4 indicated and that the officer denied any pain and so I
5 did not feel he has any other injury, not detected,
6 he'll be under close observation, instructions given,
7 does that influence your opinion one way or the other at
8 all?
9     A   The standard of care typically says that, if

10 there's no loss of consciousness and no focal signs of
11 intracranial hemorrhage based on physical exam, then a
12 CAT scan is not warranted, and the recommendations are
13 observation with closed head injury instructions.
14     Q   Right.
15          And, you know, in this instance did you look at
16 the -- how Officer Kenny performed on the sort of
17 objective exams at the ER?
18     A   I did.
19     Q   And am I right that he got the highest score out
20 of 15 that you can get?
21     A   His Glasgow Coma Scale you're talking about?
22     Q   Yes.
23     A   Well, that does not take into account -- that's
24 not a score to diagnose concussion.  That's a score to

Page 81
1 diagnose whether you're awake or not.  The table has a
2 3, and you and I are a 15 right now.
3     Q   Got it.
4          So what does the -- explain if you will just
5 clearly what exactly that scale is and how it works.
6     A   So level of consciousness can be very subjective
7 as most people would imagine.  When we look at
8 pre-hospital providers and we want to assess level of
9 disability in an individual, and when I say disability,

10 I mean their level of consciousness, we'd like to give
11 it as best an objective measure as possible so that you
12 have two points because one number is nothing and a
13 trend is everything.
14          So if someone comes in and they are a Glasgow
15 15 in the field, when they get to the trauma unit, for
16 example, here, and their Glasgow is 8, that's a
17 significant delta in a relatively objective number.  I
18 mean, you can sway it.  We typically give -- The rule of
19 thumb for a Glasgow Coma Scale is the best score so we
20 always error towards the best score.  That's all it is.
21     Q   Got it.
22          When you say delta, you mean the change, right?
23     A   Change, right.
24     Q   I'm right that the entire basis for your

Page 82
1 opinions that Officer Kenny suffered long-term
2 consequences from the blow to the head is these medical
3 records?
4     A   Correct.
5     Q   And I'm right that it's not your testimony that
6 to a reasonable degree of medical certainty that
7 Officer Kenny was actually struck in the head by
8 Tony Robinson but that he did have some type of head
9 injury after this event and that those had long-term

10 consequences?
11     A   What I can say is that he suffered some
12 traumatic brain injury during the event based on the
13 report of his testimony and that it was corroborated
14 based on subjective findings, possibly objective, I
15 don't know, by the ER doctor as well as his
16 convalescence course in cognitive rehab.  Understand,
17 there's a gap in time because I have not been able to
18 evaluate Dr. Shah's records.
19          Make sense?
20     Q   It made sense.  I think I might have just been
21 asking a different question, and it was probably a bad
22 question.  So let me ask a more clearer question.
23          You don't have an opinion one way or the other
24 as to whether or not Officer Kenny was actually hit by
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1 Tony Robinson in the stairwell, correct?
2     A   I cannot make that distinction.
3     Q   Okay.  It is your more limited opinion that, to
4 a reasonable degree of medical certainty, Officer Kenny
5 suffered some type of a head injury that night that had
6 long-term consequences, is that right?
7     A   Based on the records I reviewed, yes.
8     Q   And you're saying based upon the records you
9 reviewed because it sounds like you're saying there are

10 records that you don't have, that you haven't seen and
11 your opinion might be different --
12     A   And --
13     Q   Wait.
14     A   Sorry.
15     Q   -- your opinion might be different if you saw
16 different records or had more information?
17     A   That's always a possibility.
18     Q   Sure.
19     A   But I did not -- I never -- I'm only going by
20 records, and I never physically examined the individual.
21     Q   Got it.
22     A   Let me qualify one more thing.
23          I do not think my opinion would be different
24 because you have a diagnosis at the time that the

Page 84
1 incident occurred, and you have the diagnosis,
2 corroborating diagnosis, months after treating the
3 post-concussive.  So the gap in time where I don't have
4 the records would most likely corroborate, and I expect
5 they would corroborate since it is that doctor that
6 referred him to the physical therapist and the
7 occupational therapist for cognitive rehab.
8     Q   But you don't know one way or another?
9     A   I don't.  I've never seen his medical records so

10 I can't state anything other than Dr. Shah did refer him
11 to cognitive rehab so Dr. Shah had to make the decision.
12 I haven't seen anything in black and white.  I can only
13 extrapolate that Dr. Shah made the decision to refer him
14 because the referral came from Dr. Shah.
15     Q   Right.
16          You're also missing records about what
17 Matt Kenny did during that period of time, correct?
18     MR. JOHNSON:  Objection to form.
19     THE WITNESS:  Correct.
20          But as I recall in the history from the
21 physical therapist, he refers to these symptoms going
22 back to the date of the incident.
23 BY MR. OWENS:
24     Q   Okay.  So you really want this to be

Page 85
1 corroborated, is that right?
2     MR. JOHNSON:  Objection to form.
3     THE WITNESS:  No.  I'm looking at this subjectively.
4 BY MR. OWENS:
5     Q   So do you know one way or the other whether or
6 not Officer Kenny has any incentive to make up or
7 bolster his apparent injuries from this incident?
8     A   No, I do not.
9     Q   And you don't know if that's something he would

10 do or not do, right?
11     A   I do not.
12     Q   And you don't give him extra credit because he's
13 a law enforcement officer, do you?
14     A   No.
15          But I hold every law enforcement officer to a
16 standard that I expect that they have integrity.
17     Q   So are you assuming that Officer Kenny is a
18 credible reporter?
19     A   My default assumption would be, yes, within the
20 realms of the risks that he has memory gaps.
21     Q   Sure.
22          So is that -- is that assumption part of what
23 forms your opinions in this case?
24     A   No.

Page 86
1          I think my opinions are based on the objective
2 information corroborated by his testimony of the events,
3 yes.  They were the only two people there, and one of
4 them is deceased.
5     Q   So the -- I mean, we talked about this a little
6 bit earlier, but I just want to be really clear.  In,
7 you know, 2 Part A of your report, you say that
8 concussions have been shown to impact both antegrade and
9 retrograde memory of events, right?

10     A   Yes.
11     Q   And we went over this, but I just want to be
12 clear about this, so that, you know, for example, if you
13 had -- if somebody was involved in a car accident and
14 they had got a concussion from that, the concussion
15 might affect their memory of what happened after the car
16 accident?
17     A   Yes.
18     Q   But it might also affect what happened in the
19 lead up to the car accident, itself, is that right?
20     A   Correct.
21     Q   Am I right that once there's been some memory
22 loss that there's no way to sort of determine or parse
23 out without the, you know, introduction of outside
24 evidence what portions of that individual's recall are
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1 correct, what parts that they are sort of just trying to
2 sort of fill in the gaps?
3     A   Correct.
4     Q   So your next opinion, 3, that the physical
5 exertion of the event was substantial, I know we
6 discussed this a little bit earlier, am I right that
7 the -- sort of the primary focus of this portion of your
8 report is the 2013 Hope article?
9     A   Yes, it definitely was.  Not in its entirety,

10 but yes.
11          (Off the record.)
12     MR. OWENS:  Amanda, are you back?
13     MS. KAISER:  I am.
14     MR. OWENS:  Great.
15          We can go ahead and mark this as Exhibit 230.
16                          (Exhibit 230 marked.)
17 BY MR. OWENS:
18     Q   So, Doctor, this is -- am I right that this is
19 the article that you referenced and I think you just
20 testified to was the main thrust behind your opinions in
21 number 3 here in your report?
22     A   Yes.
23     Q   Okay.  And the -- I only have a couple of
24 questions about it.  You don't have any agreements with

Page 88
1 any of the conclusions or the results in this paper, do
2 you?
3     A   No.
4     Q   And the -- I think your ultimate conclusion, I
5 just want to understand the relationship between this
6 and the bold sentence you have here, the results
7 provided clear demonstration of apparent witness memory
8 following physical exertion, right?
9     A   Yes.

10     Q   And you're referring here to the fact, and you
11 can -- I'm on page 8, that participants in the -- the
12 physical exertion condition made fewer correct responses
13 to cued recall questions concerning the original
14 briefing and that they also got fewer correct details on
15 the update information, is that right?
16     A   Correct.
17     Q   And I think, you know, this is something that we
18 discussed earlier, but this is sort of the basis for the
19 discussion that we were -- some of the basis and your
20 experience --
21     A   Well, this -- her paper corroborates other works
22 before hers.
23     Q   Right.
24          And then you've cited the A, B, C Mather &

Page 89
1 Sutherland 2001 in here?
2     A   Correct.
3     Q   So that -- and you can correct me if I'm wrong,
4 that is something you cited in the opinion but didn't
5 cite in your other materials reviewed section, is that
6 right?
7     A   Right, because it was one level back, yes.
8     Q   What's that?
9     A   It was a reference of hers so yes.

10     Q   Oh, I see.  So here you cited the A, B, C by
11 Mather & Sutherland in 2001 because --
12     A   It was referenced in her paper, correct.
13     Q   "In her paper," you're referring to Hope?
14     A   Yes.
15     Q   Got it.
16          So did you actually review the A, B, C Mather &
17 Sutherland paper?
18     A   No.  I was familiar with it from previously, but
19 I did not re-review it, no.
20     MR. OWENS:  Just for the sake of completeness, can
21 we mark this as Exhibit 231?
22                          (Exhibit 231 marked.)
23 BY MR. OWENS:
24     Q   All right.  Now, because you said you were

Page 90
1 familiar with the paper, is this the one that is cited
2 in the Hope study, is this the paper that is being
3 referred to?
4     A   I believe so, yes.
5     Q   So A, B, C stands for Arousal-Biased
6 Competition?
7     A   Yes.
8     Q   Now, I wanted to -- in subpoint -- or
9 paragraph D in opinion number 3 here or basis for

10 ultimate opinion number 3 here, you say here that the
11 Hope study is critical because the delivery of justice
12 relies on statements and identification provided by
13 witnesses who experience physical exertion either in the
14 course of their occupational duty when responding to
15 incidents or due to the nature of the crime being
16 perpetrated against them.
17          Am I right that that's a quote from --
18     A   Right.
19     Q   -- the conclusion of the study?
20     A   Yes.
21     Q   Okay.  Then the thing that you've added is that
22 bold sentence at the end?
23     A   Yes.
24     Q   Now, why did you include this paragraph before
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1 the bold stuff, and what does it mean?
2     A   Why did I do it?
3     Q   Yes.
4     A   It felt right at the time I wrote the report.
5     Q   Okay.  Well, I guess, you know, I would think
6 we've all been there, but I guess I'm wondering sort of
7 what's the significance of this.
8          You know, I mean, honestly, I read that
9 sentence, and I'm like I don't really understand what

10 the significance of it is.
11     A   I think what they're saying, and this is, again,
12 my interpretation --
13     Q   Absolutely.
14     A   -- is that the justice system has to understand
15 in taking into account exertional and stress-based
16 influences when we relate them to witnesses of events.
17     Q   Okay.
18     A   That's all it's saying.  Nothing more.  Nothing
19 less.
20     Q   So opinion number 4 -- or paragraph 4 here, that
21 Officer Kenny was an active witness to the event he was
22 involved in, this, am I right, that the main thrust of
23 this section comes from the 2015 Hope paper which
24 compared and contrasted active officers from passive

Page 92
1 observers?
2     A   Yes.
3     Q   And so you're saying that Officer Kenny, and
4 this is sort of the setup, right, you're saying the
5 minute he was under a stressful event, we know he was
6 under a stressful event because of what was going on,
7 but also because he was an active participant, not just
8 somebody who was watching?
9     A   Correct.

10          The 2015 Hope paper was actually a very well
11 done piece of literature, piece of science, it was
12 peer-reviewed but actually similarly represented this
13 scenario, although obviously not the same, it had -- it
14 was -- it can be argued that it was similar in what it
15 was portraying.  That was it.  That's why I referenced
16 it.
17     Q   Got it.
18          When you say similarly referenced this
19 scenario --
20     A   Stress-based and exertional-based.
21     Q   Okay.  Well, the 2015 study was not
22 non-exertional-based, right?
23     A   Right.
24     Q   In fact, they tried to control to ensure that it

Page 93
1 wasn't exertional-based, am I right?
2     A   It was the stress.
3     Q   So they were trying to isolate the stress, but
4 they didn't have the heart monitors and stuff to see if
5 the stress would reflect other physical symptom, is that
6 right?
7     A   Correct.
8     Q   Now, let's go ahead and just mark this as an
9 exhibit.  This is 232.

10          (Off the record.)
11 BY MR. OWENS:
12     Q   Is this the 2015 Hope study?
13          I just want to make sure we're on the same page
14 in terms of what we're all looking at.
15                          (Exhibit 232 marked.)
16     A   Yes.
17     Q   So the -- am I right that the Hope study, well,
18 both of them, and the other studies we've been going
19 through don't quantify the extent of memory loss, or,
20 you know, actually there's no way to do that, is that
21 right?
22     A   Well, I mean, they very eloquently looked at
23 memory loss specific to certain events that all the
24 officers in each group went through and looked at where

Page 94
1 the different groups fell apart and diverged.  That's
2 all it does.  I mean, there's no way to benchmark
3 memory.  It's very subjective.
4     Q   Right.
5          And especially because you also have to know
6 whether or not the information was even coded in the
7 first place, right?
8     A   Well, if you're recalling it at some point in
9 time, then it had to have been coded.

10     Q   Sure.
11          But there's also, and I thought that this was
12 one of your opinions, that misinformation can affect
13 subsequent recall?
14     A   Yes.
15     Q   And so there becomes a problem with figuring out
16 what was actually encoded during the actual incident and
17 what was based upon what they might have learned later
18 or assumed happened even though they have no memory, is
19 that right?
20     A   Correct.
21     Q   Can you explain how that works?
22     A   I don't think anybody knows how it works.
23     Q   Sure.
24     A   I think there are arguments to make that some of
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1 these papers have made that there's a degree of
2 malleability or suggestibility that can influence one's
3 recall of the events.  That's all it says.
4     Q   And there's no way to determine whether or not
5 to disentangle the mallea -- the extent to which
6 something was originally actually sort of input into
7 your brain or which has been subsequently added to it
8 through the malleability or through the information?
9     A   You're asking what was suggested and what was --

10     Q   Written.
11     A   -- inserted and what was actually --
12          No.
13     Q   Right.
14          Sort of once you throw all the ingredients in
15 the stew, you can't pull them out individually, is that
16 right?
17     A   True.
18     Q   So as a consequence, and I didn't see this in
19 your report at all, you don't have a percent -- excuse
20 me -- you don't have any opinions about what things
21 Officer Kenny got right or what things that he may be
22 misremembering or what things could be due to subsequent
23 information that he received after the fact, right?
24     A   I have no opinion.

Page 96
1     Q   And, in fact, it's your opinion that we couldn't
2 actually disentangle those things, right?
3     A   Correct.
4     Q   Sort of following up on the last series of
5 questions, the inconsistencies between what happened and
6 what is remembered in recall can happen for small
7 details but also significant ones as well, right?
8     A   Yes.
9     Q   And the -- you know, I think that this is one of

10 the papers, the one paper that you said that you
11 reviewed specifically for -- you hadn't been familiar with
12 was the Perspective, I believe what I remember, but it
13 may not be true?
14     A   Correct.
15     Q   And, you know, it's your opinion that this
16 statement is correct.
17          And that's the question.  Is the following --
18 Is it your opinion to a reasonable degree of medical
19 certainty that this statement is correct?  In each of
20 these research studies, inconsistencies in memory were
21 not limited to trivial events but instead included
22 non-trivial events such as "being shot," "being shot
23 at," "witnessing death of a friend," "viewing human
24 remains," "being physically injured" and exposure to

Page 97
1 quote "firefights."
2     A   The paper does say that.  I don't know exactly
3 all the papers they're referring to with regards to
4 those statements.
5     Q   Sure.  Okay.
6     A   If someone cannot remember being shot, it's
7 actually not -- it's possible.
8     Q   Yes.
9          And it's possible -- are you familiar with

10 the -- sort of the discussion in this paper about, you
11 know, soldiers falsely believing they saw grenades?
12     A   Yes.
13     Q   And you'd agree that's a significant event,
14 right?
15     A   Yes.
16     Q   And do you have any opinions that you're
17 offering today, and I didn't see it in your report, and
18 I just want to make sure it's not something that you
19 were intending on opining on, but that individuals about
20 the accuracy of their beliefs relative to the confidence
21 they express in them?
22     A   I'm not following.
23     Q   All right.  Bad question.
24          So you'll recall from the study they discussed

Page 98
1 instances in which soldiers who had incorrect
2 information were actually more highly confident in that
3 information even though it was incorrect?
4     A   I have no opinion on that.
5     Q   So, you know, sort of part 5 of your analysis of
6 the encounter is sort of just what we've been
7 discussing, right; that the -- that in a highly
8 stressful event, individuals can create malleable and
9 vulnerable memories that may be perceived as inaccurate

10 by interviewers?
11     A   Yes.
12     Q   And there you're describing the fact that there
13 are things that -- now, not to get semantic, but the --
14 I want to know does this go back to the discussion we
15 were having about the use of the word inaccurate versus
16 in error earlier?
17          So in your paragraph 5 here you say:
18 Vulnerable memories that may be perceived as inaccurate
19 by interviewers.
20          Do you see that?
21     A   Yes.
22     Q   And so I thought that we agreed earlier that,
23 you know, somebody can be sort of objectively inaccurate
24 like, you know, the example we were just discussing a
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1 minute ago; there were no grenades, but they believed
2 there were grenades, or I believe he pointed a gun at
3 me, but he never pointed the gun at me.
4          So those would be actually things that would be
5 inaccurate, correct?
6     A   Okay.
7     Q   And this opinion includes the possibility, and
8 included in these studies is the idea that witnesses can
9 actually report inaccurate information, is that right?

10     A   Yes.
11     Q   And in these high-stress events, they can report
12 inaccurate information even if they really believe it to
13 be true?
14     A   Yes.
15     Q   And am I right in sort of paragraph 5 here that
16 you are sort of relying most principally on this, well,
17 I believe what I remember, but it may not be a true study?
18     A   Well, that in combination with all the other
19 pieces that I introduced as well as experiences.
20     Q   There's just no citation here so I just wanted
21 to make sure where that was coming from.
22          So it was the Morgan & Southwick paper and your
23 own experiences, is that right?
24     A   Correct.

Page 100
1     Q   And what experiences do you have that you're
2 drawing on for the information in this paragraph?
3     A   I mean, there, again, reading the book and
4 having looked at these things in the past, there have
5 been other studies, for example, where officers have
6 felt involved -- during involved fightings that they
7 fired one shot when in fact they fired their entire
8 magazine.  So the objective information doesn't
9 corroborate what they actually perceived to be true.

10 That's all it means.
11     Q   And here you have this statement about under
12 high stress the brain facilitates the formation of just
13 memories that are intended to allow us to avoid future
14 dangers.  And that seems to be a quote from the Morgan &
15 Southwick study, right?
16     A   Right.
17     Q   And --
18     A   That should have actually been cited, yes.
19     Q   We don't have a way, there's no way to determine
20 what was in the gist memory sort of objectively, right?
21     A   Correct.
22     Q   And there's no way to sort of know sort of
23 objectively or externally what precisely the brain might
24 have been focusing on that would have caused them to be

Page 101
1 thinking about avoiding future dangers, right?
2     A   Correct.
3     Q   Okay.  So these, I think, we discussed this
4 earlier, 1, 2, 3, 4, 5, which sort of marks through with
5 some discussion, are the bases for your final opinion
6 and conclusions 1 and 2, right?
7     A   Yes.
8     Q   And you hold opinions 1 and 2 to a reasonable
9 degree of medical certainty?

10     A   Yes.
11     Q   And the first is that Officer Kenny suffered
12 both the physical and emotional trauma in the form of a
13 traumatic head injury and the elicited stress and
14 exertional response associated with the event?
15     A   Correct.
16     Q   And that's based upon the studies we've talked
17 about today, your experience, his medical records and
18 his testimony?
19     A   That is correct.
20     Q   Now, the second opinion you have is that
21 Officer Kenny's recollection of the events is not an
22 intentional attempt to deceive or alter the events to
23 better his position, but, in fact, they are attributable
24 to the malleable and vulnerable nature of memories

Page 102
1 associated with this highly traumatic event?
2     A   Correct.
3     Q   Okay.  So can I summarize this as your opinion
4 to a reasonable degree of medical certainty that
5 Officer Kenny is not lying?
6     A   Yes.
7     Q   So you're vouching for the credibility of
8 Officer Kenny?
9     A   No.

10          I am giving him the benefit of the doubt that
11 what he is reporting is not an intentional lie but can
12 be also -- but can be explained by alterations in his
13 memories.
14     Q   Could it be a lie?
15     A   It could be.
16     Q   But you're giving he him the benefit of the
17 doubt and saying here's an explanation for it?
18     A   I'm saying that the reporting of events can
19 be -- any alterations in his reporting of events that
20 may be found inconsistent can be explained by the data
21 that we have here with regards to stress and exertion.
22     Q   So I just want to be really clear.  So it's your
23 opinion that the inconsistencies can be explained?
24     A   Can be --
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1     Q   Okay.
2     A   -- possibly explained.
3     Q   Right.
4          So then we should maybe just change the words
5 in the sentence here because the way I read it, it says
6 that -- you know, it's not stated in the can be, it's
7 stated in the is in a declarative form.
8          Would you agree with that?
9     A   Yes.

10     Q   So are you changing your opinion today to back
11 off of the it is an intentional attempt to deceive or
12 just that we don't know one way or the other?
13     A   I'm not here to evaluate his integrity.
14     Q   Okay.
15     A   The statement gives him the benefit of the doubt
16 that he is not intentionally attempting to deceive, but
17 the intent of the statement is to say that any
18 inconsistencies can easily be explained by the exertion
19 and stress of the moment.
20     Q   Got it.
21          But you still stand by this entire statement?
22     A   With the understanding that I will qualify it
23 here that I'm not vouching for his integrity.
24     Q   But you don't know one way or another whether or

Page 104
1 not Officer Kenny is trying to intentionally deceive
2 anyone?
3     A   I am not.
4     Q   In fact, that's beyond the scope of the reports
5 that we've been discussing, right?
6     A   Correct.
7     Q   And, in fact, you'd agree that Hope, in
8 especially the 2015 studies, emphasizes that officers
9 may have reasons to give legally justifiable reason

10 versions of events to try to avoid legal liability,
11 right?
12     A   I can give you an opinion on that either way.
13     Q   Well, I mean, that's -- my question wasn't about
14 your opinion.
15          That's something that's in the Hope study,
16 itself, right?
17     A   Say it --
18     Q   That's something that's in the Hope --
19     A   What exactly is in the Hope study?
20     Q   I'll clarify it.  Let me back up two steps.
21          That they acknowledge that there is a
22 possibility that officers may give justifications or
23 reasons or versions of events that they know will allow
24 them to say a use of force, of legal force, is legally

Page 105
1 justified, right?
2     A   That can -- That statement is in the Hope study,
3 and it's also -- it can be interpreted by anybody, yes.
4     Q   Right.
5     A   If you want to question the validity or the
6 virtuality of the integrity of an officer.
7     Q   Got it.
8          And you're not here to do that?
9     A   No.

10     Q   Are there any propositions that you sort of
11 disagree with in the Hope study in their discussion of
12 this aspect of the situations of their results?
13     A   No.
14          I just -- I feel that one study does not
15 answer -- answer all the questions that you're posing or
16 that the world poses on a regular basis and that you
17 have to take every piece of data with a degree of
18 respect for the limitations that the data offers.
19 That's all I can say.
20          You know, that's why there are multiple pieces
21 of information that influence my decision, and not
22 everything has an objective answer to it as much as we
23 would like that to be.
24     Q   Got it.

Page 106
1          So what I'm wondering is whether or not you
2 disagree with any of their discussion.
3          I'm not saying it's the end all, be all.
4     A   There wasn't anything that stood out that I
5 absolutely disagree with.
6          I think multiple possibilities could exist in
7 all of these realms.
8     Q   Sure.
9     A   And I don't think that there is one stance or

10 another that I recall physically saying that's
11 absolutely wrong.
12     Q   Okay.  Well, so if you'll look with me at --
13     A   You're on --
14          What study are you on?
15     Q   The 2015 one.  So this would be 232.  And I'm
16 looking at the top of -- excuse me -- the bottom of
17 page 28.
18          The last two words on the page:  In sum.
19     A   Okay.
20     Q   And then it carries over to the next page.
21          "In sum, it is not possible to determine whether
22 this error reflects a memory distortion or post hoc
23 justification informed by outcome and bias."
24          Do you disagree with that statement?

Case: 3:15-cv-00502-jdp   Document #: 98   Filed: 11/04/16   Page 29 of 33



(773) 851-7779   cmsreporters@comcast.net
Siebert & Assocs. Court Reporters, Inc.

29 (Page 107)
Page 107

1     A   No.  I absolutely agree with it.
2     Q   Can we mark Exhibit 233?
3          We can go off.
4          (Off the record.)
5 BY MR. OWENS:
6     Q   This is what's been marked as Exhibit 233.
7          And, Doctor, I just wanted to make sure that
8 this is the same paper that you've cited here on page 3
9 of your report.

10                          (Exhibit 233 marked.)
11     A   This is it.  This is it.
12     Q   Can I just like have a couple minutes?  Then we
13 may be out of here.
14     MR. JOHNSON:  Amanda, do you have questions?
15     MS. KAISER:  No.
16     MR. JOHNSON:  I don't know what you want her to do.
17 It doesn't matter to me.
18     MR. OWENS:  I just need --
19     MR. JOHNSON:  Collect your thoughts.
20     MR. OWENS:  Yes.
21     MR. JOHNSON:  Go ahead.  No problems.
22          (Off the record.)
23     MR. OWENS:  I think that's all I've got.
24     MR. JOHNSON:  Amanda, do you have any questions?
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1     MS. KAISER:  I do not.

2     MR. JOHNSON:  Okay.

3     MR. OWENS:  Doctor, you have the right to review the

4 transcript and read and sign it if you'd like, or you

5 can waive your signature.  It's up to you.

6     THE WITNESS:  I'll waive.  Waiving is fine.

7     MR. OWENS:  All right.  Thanks.

8

9

10                         - - - - -

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1 STATE OF ILLINOIS  )

                   ) ss:
2 COUNTY OF C O O K  )

3

4

5

6          The within and foregoing deposition of the

7 aforementioned witness was taken before ROBBIN M.

8 OCHENKOWSKI, C.S.R., and Notary Public, at the place,

9 date and time aforementioned.

10          There were present during the taking of the

11 deposition the previously named counsel.

12          The said witness was first duly sworn and was

13 then examined upon oral interrogatories; the questions

14 and answers were taken down in shorthand by the

15 undersigned, acting as stenographer and Notary Public;

16 and the within and foregoing is a true, accurate and

17 complete record of all of the questions asked of and

18 answers made by the aforementioned witness, at the time

19 and place hereinabove referred to.

20          The signature of the witness was waived by

21 agreement of counsel.

22          The undersigned is not interested in the within

23 case, nor of kin or counsel to any of the parties.

24
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1          Witness my official signature and seal as

2 Notary Public in and for Cook County, Illinois, on this

3 1st day of November, A.D., 2016.

4

5                         ________________________________
                        ROBBIN M. OCHENKOWSKI, C.S.R.

6                         License No. 084-002522

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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Abstract 

Understanding memory perfonnance under different operational conditions is critical in man}' 

occupational settings. In order 10 examine the effect of physical exertion on memory for a 

witnessed event. law enforcement officer.; engaged in a high intensity assault exercise and were 

then exposed to a live occupationally-relevant scenario. Physically exerted participants ~howed 

impaired recall and recognition performance in comparison to a non-exerted group. Specifically. 

exerted officer.; provided significantly less accurate information conceming critical and 

incidental target~ encountered during the scenario. Excncd participants rccaJled less briefing 

infonnation and provided fewer updates than non-exerted participants. Exenion wa\ al~o 

associated with poorer identification pcrfonnance on a target present lineup task Result, arc 

discussed in relation to arousal-based competition account~ renecting diflcrential allocation of 

resources under physiological arousal. These novel findings relating to eyewitness memory 

performance have imponant implications for victim~. ordinary citizens who become wirncsscs 

and witnesses in policing. military and related opcmtional context~. 
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Witnesses in ac1ion: The effect of physical exertion on recall and recognition. 

Docs physical activity facilitate or impede eyewitness memory'? Law enforcement officers, 

military personnel and emergency responders are often involved in incident~ that arc not only 

cognitively demanding but also require bouts of inten.~e physical activity (e.g. a chase on foot or 

physical encounter). Citilens who become victims of crime may also experience physical 

exenion during an assault or attempt to flee. Underswndi ng how memory pctfonns un4er 

witnessing conditions involving physical Cl'.ertion is important Fir..tly, detailed recall of 

perpetrators can protect 1he safety of occupa1ional witnesses (and innocent bystanders) during 

live opcr,Hions. Secondly, reliable statements and identifications provided by occupational 

witnesses, ordinary citilens and crime victims ma.kc a significant comribution to the delivery of 

juMicc -yet research has not directly examined the memory performance of cl'.erted witnesses. 

The broader liter,llure on physiology and human perfomiancc present~ a complex picture 

oflhc effcct5 of exertion on cognition. Whi le physical activity can have a facilitative effec t on 

lower-level cogni tive processing, such as reaction times. during and after exertion (see 

Audiffren. 2009, for review), the reported effects of physical activity on higher level cognitive 

processes. such as memory and executive function. arc more complex and often contradictory 

(Coles & Tomporowski, 2008; Lambourne, Audiffrcn, & Tomporowski, 2010). 

In a re~nt meta-analytic comparL~on, McMonis, Sproule. Tume1 "nd Hale (2011) noted 

that acute exercise of intcnncdiatc in1ensi1y has a strong facililll.tivc effect on speed of response 

for working memory lll.sks but a moderate detrimenta l impact on memory accuracy. McMorris 

and colleagues proposed that impaired accumcy on ta.~k~ during and following exercise may be 

due to increased· neural noise· (a possible outcome of arousal-related increased conccntmlions of 
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ncurotr.insmitters). Other rose.archers have observed more generalized memory impairment as a 

result of high in1cnsi1y physical arousal and concluded that such findings reflect a lack of 

available processing l'Csourccs (i.e. an aucntional accoum; Libkuman, Nichols-Whitehead, 

Griffith & Thomas. I 999i Accounl~ of 1his exercise-cognition interaction tend to draw on 

models that conceptualize physical activity a..~ a strcssor leading to increased a.ro usal levels as 

activity increases (e.g. Sanders, 1983), These models 1ypically predict an invertcd-U effect s uch 

that cognitive performance is poor under low intensity exercise but improves when an optimal 

level of arousal is reached. Beyond optimal arousal leve ls these model~ predict impaired 

cognitive performance. The current research did not aim to evaluate competing accounlS of the 

effects of exertion on memory. However, this dominant accoWlt offers a general framework for 

interpreting witness recall performance during or shortly after exertion - albeit somewhat lacking 

in spccilici(y with regard to the precise nature of impairment. 

Herc we report the first study designed to test eyewimcss recall and recognition memory 

under ecologically-valid conditions involving physical exertion. Law enforcement officers were 

exerted 10 fatigue during a hig.h intensity assault exercise and then exposed to an intemctivc 

scenario followed by memory tests. Firstly, recall of briefing information encoded prior to 

exertion was tested. In line with findings on the time-dependent nature of memory consolidation 

(McGaugh, 2000), it was predicted that exertion would disrupt the tratt~fer of information into 

longer-term storage and impair participanl~' ability to update previously encoded information. 

Secondly. recall of incidental and critical 1.argct individuals was recorded to examine how intcrt~c 

physical activity affected episodic memory for a witnessed incident. Inconsistencies in the 

exercise-cognition literature, ~sibly anributable to methodological factors ( Lambourne & 

Tomporowski, 201 O; sec also Etnicr & Chang, 2009), make it difficult to generalize findings to 
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more naturalistic witnessing contexts. However. time of tc.<;t ( i.e. during or on the immediate 

cc,saiion of exercise) docs not appear to be ,;ystematically related 10 memory perfonnance (sec 

McMorris et al., 2011 ). Therefore., in line with al'ousal theori~. it was predicted that intense 

exe11ion immediately prior to encoding would negatively affect memory for incidental and 

crit ical targe.L<;. Finally, panicipants completed an identification task for the critical target 

individual. Given that recognition is generally regarded as an automatic process (Jacoby, l 991 ), 

impaired performance by cxened participant<, might reflect a gcner,dized attentional impairment 

due to reduced processing resources whcrc.'l.~ unimpaired identification perfom1ance may lend 

s uppon to an aucntional narrowing account (Christian1son, l 992). 

Method 

P,micipams. Fifty-two Canadian law enforcement officers (42 males) affiliated lo a 

metropolitan force were recruited (23 10 5l years of age; M"' 34. 7, SD= 5.98). Panicipating 

officers had served an avcr.1gc of eight year,; as police officers. There was no difference between 

conditions for scl f-rcported frequency of recreationa l physical exercise, 1(50) = -I .I 3, p = .27, d 

== .32. 

Mmericlls 

Pre-de r,{0)'111e111 briejng. The pre-deployment briefing con1aincd infonnation about three recent 

anncd robberies in the area (e.g.. loca1ion of crimes. modus operandi). Official' updme.,' to the 

original briefing contained two types of information: additional information (further detai ls 

abo ut a getaway car) and amell{/mem information (concerning the type of weapon used). 

/jm,1112 A six-person simultaneoll~ li ne up that included a clear color photograph of 1hi:: target 

was prepared. Non-target (i.e. filler) photogr.iph.~ were selected using a match-to-description 
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strnu:gy (Clark & Tunnicliff, 2001 ). To ar.scss lineup fairness, 65 mock witnesses read a 

description of the target, viewed the lineup and selcc1ed the individual who best matched the 

description. Effective size estimates were calculated using Tredoux's E (Trcdoux, 1998). The 

effective size was 4.31 (95% Cf ; 3.46 -5.69) suggesting the lineup included multiple. plausible 

fillers. 

Scenwio lorntio11. A prefabricated building wm; decorated to rcpr~cnl an inhabited tr.iiler(i.c. a 

contex.t-rich realistic environment). The front door opened into a furnished lounge arca and a 

second door led through to a bedroom. Four weapons (semi-aulomatic rifle, knife, shotgun and 

handgun) were placed in the main lounge area. The semi-automa1ic rifle and a knife were 

positioned centrally (in easy reach of 1hc target). All weapons were clearly visible from the pre

determined vantage poinL 

Proced11re. Tcsi ~essions took place within a police training faci lity. ParticipanL\ auended in 

pairs and were randomly allocated to either the Physical Exertion (PE) or Control condition. 

After being tilled with Polar Heart Rate monito1ing belts, partlcip-Jnts were instructed to read the 

briefing carefully as it provided relevant infom1a1ion for their opcrntional duties. Then, while the 

Control participant observed. the officer in the PE condition, supervisc.d by a qualified physical 

fitness instructor, began a h.igh intensi1y assault on a gym bag. PE Participanl~ were free 10 

select assault movements (i.e. punch, kick. palm, elbow strike) and were verbally encouraged 10 

sustain the assault until visibly fa tigued (i.e. breathless. struggling to continue). The cx.encd 

panicipunt wa~ then taken to 1hc scenario phase in the trailer. The distance between the gym and 

the trailer was 44.19 m. En route. the participant encountered the incidental 1argcl who made 

eye-contact with the participant Five seconds after the participant entered the tr.tiler. the critical 

target (a middle-aged male wearing casual clothing) emerged from the bedroom area. Following 
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a pre-prepared script. he shouted at the officer to get oul of his house. The scenario in the trailer 

la~tcd 15 s. When the scenario ended. the exerted participant left the scene immediately and the 

Conirol participant took pan in the scenario via the same access route. All participanl5 took up 

the same vantage point, facilitating a clear central view of the inside of the tmilcr and critical 

target. during the scenario. ParticipantS were then provided with the briefing update.~. 

Afterwards, blood lacrute was recorded 11~ing an Arkrny LactatePro LT! 710 (broadly, lactate 

measurements yield infommtion about workload intensity ,rnd duration). 

After comparable delays, participants completed the memory 1asks individually. Fir,;tly, 

panicipant~ responded to 20 cued recall questions concerning the briefing infonnation. Two 

quc$tion.~ targeted lnfom1ation that had been altered by the briefing update.~. Secondly, 

participant~ were ,L~ked 10 report everything they could remember about the incidental target, the 

critical target and the scenario. Prior to the identification Ulsk for the critical target, standard 

unbiased lineup ins u1.1ctions indicated that he may or may not be present in the lineup. After the 

memory tasks, officers in the Control group comph:ted the exertion task to erL~urc this group 

showed the same profile of physiological response during the assault as officers in the PE 

condition. 

Result, 

£1'1'11.01111w11ipJla1io11 check. Average hcan rates (HRs). ,1:cordcd in beats per minute, were 

analyzed 10 confirm that participMls were physically exerted during both the bag assault and the 

interactive scenario (where increased HR is a proxy for incrcase<l physical exertion). Avemgc 

HR.\ recorded during the bug a\s,rnlt for PE participants were higher than those obtained from 

Control panidpants observing the bag a.~sault (PE M .. 163.11, SD"' l 0.34. Control M"' l 04.31, 
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SD= 16.84), 1(22) = -12.58, p < .001, d = 5.36. PE participanlS also exhibited higher HRs during 

thcsccnario(PE M= 158.85, SD= 17.11, Control M= 105.44, SD= 19.69), 1(40) = -9.28. p< 

.00!, d = 2.93). As a manipulation check, Control p{trticipants completed the bag assault task 

after tbe scenario. Importantly, average HRs for Comrol participants on this task did not differ 

from those obtained in the PE condition ( PE M"' 163. I I . SD= I 0.34, Control M = 162. 77. SD= 

I 0.81 ). / < I. HR equipment failed for IO participanis in the Comrol condition; however, 

excluding these participant~ from subsequent analyses did not alter the pauem of rcsultS. Laciatc 

scores did not differ between the group!; following the blig as~ault task (PE M= 13.33, SD= 

2.59; Control M = 14.16, SD= 3.81 ), 1 < I . Participant~ spent an average of 56 seconds (SD= 6 

s) on the bag assaull 

Recall ofbrie.fng inftrmatio11. Participant\ in the PE condition made fewer correct responses 10 

cued recall questions concerning the original briefing, 1(48) = 205, p < .05, d = .59. Accuracy 

mtcs were calculated by dividing the total correct items by total resporu.e~. There was a trend 

1owa~ lower accurncy in the PE coQdition, 1(48) = 1.85 p = .07, d = .53 (sec Table I). There 

was an association between condition and the accurate reporting of briefing updates with 84% of 

Control participants but only 52% of PE participants providing correct update infonnation, Ju. 
50) = 5.88. p< .05, <p = -.3 4. Of participant~ who provided correct update information, the 

maj::uity (88%} provided ' additional infonna!ion' (only four responses included the' amendment' 

update). PE participant~ also provided fewer co1Tcct update details (PE M = 2.14, SD=. 77. 

Control M = 2.75, SD= .85). 1(32} = 2.1 3. p< .05. cl = .75. 

Memory fir 1arge1s. Participants in the PE condition reported fewer correct details about the 

incidental target than Control participants, r(48) = 2.47, p= .02. d"' . 71. Accu.rncy of 

information provided about the incidental target was also lower in the PE condition, 1(38) = 283, 
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p < _QQI , ,/ =. 92. Comparc-d 10 Control panicipants. PE panicipanl~ provided fewer correct 

details about the critical target (1(50) = 2_ 15. ,, < _05. ,I= .61 ). and the accuracy of the 

infonnation provided was lower. 1(50) = 2.35, p < .05. d = .66 (see Table I ). There was an 

a.\sociation between condition and identification accuracy with only 27% of PE participant~ 

making an accur,lle identification decision while 54<:t of Control participant~ correctly identified 

the critical targe t. /(I. 50) = 3_91, p< _05. ,:p = .27. Filler identifications were made by 46% of 

PE participants and 38% of Control participants while 27% of PE participant~ and 8% of Control 

panicipants rejected the lineup (i.e. did not identify any lineup member as the critical target). 

There was no association between condition and whether or not the presence of a wcapon(s) was 

reponed (PE= 81 %: Control= 77%). There was al~o no difference between groups with respect 

to the number of weapons reported (PE M = LOO, Control M =. 92), r(50) < I. 

Discussion 

Wilnc:;scs who were physically exerted displayed impaired recall and recognition performance. 

Such res ult~ are predicted, albeit in a non-specific way, by models favoring an invcrted-U effect 

of arousa l on cognitive performance. However, our data support a more sophisticated 

explanation of the current findings based on compensatory control mode.ls (e.g. Hockey, 1997)_ 

Extending proccs.\ing resources accounts (e.g. Wickens, l 984; 2002), compensatory models 

propose that when processing resources are compromised (c,g. due to arousal), individuals make 

stn1 tegic adjustments in the allocation of those limited resourc~ in order to maintain high 

priority task goals (Hockey. 1997). Such adjustmcllls often produce decrements on secondary 

tasks or amplify trade-ofls (Hockey. 1993; Hockey & Hamilton. 1983). In 1he current study. 

prOcessing demands for law enforcement officers arc likely 10 have included monitoring 1hc 
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immediate environment for risk factors [e.g. , weapons) in addition to the evaluation of w.rgct 

individuals. No1ably, although exerted participa1m provided significantly fewer details about 

both target individuals and were significantly less accurate than non-e:\erted p-.irticipant~. there 

was 110 difference between conditions in the detection of weapons (or number of weapons 

reported) suggesting that ,l!tcmion.al resourt:es may have been diverted to risk assessment 

acti vities mther than target encoding. 

10 

Poorer identification performance by e:\crted participanl~ suggest~ reduced attentional 

capaci ty at encoding (consistent with competing processing goals) and, therefore, supports a 

more gencrali2ed attentional impainncnt r.i.thcr than aucntionaJ narrowing on the target 

Allhough some research has identified interactions between eKercise intensity, task difficulty and 

resource allocation (e.g. Kamijo ct al., 2007), funher research is necessary 10 examine processing 

goals, encoding priori1ics and the allocati-0n of resources during exertion and shortly thereafter, 

in context-rich environments. It should also be noted that the current study tested identification 

performance u~ing a lllrgct present lineup. Future research should examine accuracy for target 

absent arrnys in order to fully determine the effect of excnion on identification performance (sec 

Wells & Penrod, 2011). 

Rcsullli also reveal an· interesting effect of physical exertion on infonnation encoded 

shortly before physical activity. PE particip-,mts showed poorer recall of the briefing encoded 

prior 10 the exertion phase ( i.e., under the ~ame condition.~ as Control participanL~). One 

potential explanation is that the process of memory consolidation for the briefing information 

was disrupted by the exertion phase. According to arou,al based competition theory (ABC; 

Mather & Sutherland. 2011 ) the priority level of inforrrnition prior 10 the onset of arousal may 

produce differential effects on memory -specifically, higher priority information will be 
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enhanced but lowe r priority information may be suppressed and show retrograde impairment 

(Knight & Mather. 2009). Here, PE participanL<; showed this re1rogmdc impairment for the 

briefing information and were al~o less successful at updating their pre-existing knowledge of 

the operational context. Both of these processing deficit~ may be problematic, and indeed 

dangerous. in applied se tting,;. 

II 

The delivery of justice may rely on the st.ttements and identifications provided by 

wimcsscs who experience physica l exertion either in the course of their occupational duty when 

responding to incidents or due the nature of the crime being perpetrated agaiml them Such 

witnesses may be required to justify or mtionalize deficits or inconsistencies in their accounts 

(Bcchr et al .. 2004). Thus. in addition to identifying important routes for future rcse,irch, the 

current findings have important value in forensic, legal and other opcmtional contexts by 

providing a novel and relevant demonstration of impaired eyewitness memory following 

physical cxcnion. 
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Table I. Briefing and Targc1 Information Recalled by Cond ition 

Derails PE Condition Control Condition 

M SD M SD 

Briefing (Cued Recoil) Correct 1&.:n 5.06 21.20 4.85 

Accuracy Rate 0.83 0.09 0.88 0.08 

Inc id en la l Target ( Free Rec.- II) Correct 2-52 2.63 4.36 2.64 

Accuracy Rate 0.70 0.30 0.90 0.12 

Critical Target (Free Recall) Correct 6.77 2.47 - 8.19 2.29 

Accuracy Rare 0.88 0.13 0.95 0.08 
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